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30 years ago, a fifty mile “tour” 
was a daring adventure. 
NOWADAYS trips of two hundred 
miles — five hundred miles — or 
across the continent are common- 
place events. 


Etna Combination Automobile Policies 
meet the needs of present-day motorists 


They may be written to cover every insurable motoring 
hazard and are backed by coast-to-coast service facilities. 


THE ATNA CASUALTY & SURETY COMPANY 


THE ATNA LIFE INSURANCE COMPANY —THE STANDARD FIRE INSURANCE COMPANY 
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT 
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To a foreign corporation’s 
registered corporate repre- 
sentative the state, county and 
municipal governments may 
send demands for various 
taxes, fees and reports, some 
proper and important and 
calling for quick compliance, 
others wholly inapplicable and 
safely to be disregarded. Vari- 





When The Corporation Trust 
Company acts as corporate 
representative for a corpora- 
tion qualified in any state, it 
works only through the at- 
torney, and in accord with 
attorneys’ methods. It not 
only informs of reports to be 
filed and taxes or fees to be 
paid, but cites (through the 
Corporation Tax vice, 
State and Local, which it fur- 
nishes as part of its forei “ 
representation service) t 
law provisions and official 
regulations for each. 


It not only promptly for 
wards all legal process served 
upon the company but closely 
observes any special instruc 
tions, no matter how detailed 


or varied—sending, when the 
attorney so instructs, one 
type of process to one ad- 
dress, other types to other 
addresses, or sending certain 
types to one address and a 
notification of the same to 
another, telegraphing or tele- 
poe the notice of certain 

s while using mail for 
a ers—all as each company’s 
attorney may elect for the 
best protection of his client's 
interests. 


Serving thousands of corpo- 
rations in this one capacity 
makes the cost of this expert 
representation to each com- 
pany only a few cents per 
day. 


THE, CORPORATION, TRUST: COMPANY’ 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS ~ MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
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A REVISED AND ENLARGED EDITION OF 


WINSLOW’S FORMS 





PLEADING & PRACTICE 


For General Use in All States 


This revised and enlarged work is more than a Form Book. Augmented by 


Text and Annotations to Statutes and Decisions of the Courts, it is a prac 
tical Manual of Pleading and Practice designed to give the lawyer suggestions 
for selecting his action and preparing his case, as well as in drafting the pa 
pers for a particular proceeding. 

Many new Forms have been included relating to new types of litigation— 
notably Mortgage and Trust Deeds and Relief provided by Moratorium Stat 
utes. 

Business and Corporation Forms cover new matter developed by the chang 
ing business conditions of the last few years. 


7 Volumes - Bound in Fabrikoid - With Comprehensive Index 
Published by West Publishing Co. St. Paul, Minn. 
For Sale By All Law Book Dealers 
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Massachuselts Special Crime Com- 
mission Finds Serious Breakdown 
in Law Enforcement Agencies 
of Commonwealth — New 
Machinery Needed—Rec- 
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but the connection between the profes- 
sional criminal and some political office 
holders constitutes a direct threat to the 
peace and security of the people of the 
Commonwealth.” Later on the report 
adds: 

“The Commission has no desire to 
exaggerate the seriousness of the situa- 
tion. It is satisfied, however, and feels 
that it is its duty to state, that there is 
a serious breakdown of the law enforce- 
ment agencies of the Commonwealth in 
dealing with the situation, which differs 
from that of fifty, even twenty-five 
years ago, not in degree alone, but in 
kind. The Commission feels that the 
time has come when it will no longer 
suffice to attempt to patch up and repair 
the existing machinery. There is much 
of it that has outlived its usefulness, 
however useful it may have been when 
new. New machinery must be installed 
to meet the threat of organized profes- 
sional criminalism, equipped as it is not 
only with money but with highpowered 
automobiles, machine guns, aeroplanes 
and speed boats.” 

The report presents a summary of its 
investigations and studies on the sub- 
ject of “Persistent Offenders”; an 
“Analysis of Disposition of Cases of 
Certain Serious Offences”; an “An- 
alysis of Appeals in Criminal Cases”; 
its findings with regard to “Illicit Sale 
of Liquor,” “Shoplifters,” “Narcotics,” 
“Houses of Il] Fame,” “Lotteries,” and 
“Slot Machines.” This part of the re- 
port is followed by recommendations 
relating to law enforcement agencies, 
viz.: police systems, prosecuting officers 
and certain courts. 

The abuses existing in police depart- 
ments, the defects in their organization 
ind equipment, and the methods used 

the choice, training and promotion 
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of their personnel indicate that the cities 
and towns of the Commonwealth have 
been unable to provide that standard of 
police efficiency which is required for 
the protection of life and property. It 
is therefore essential for the Common- 
wealth to intervene. The lines along 
which that reorganization should pro- 
ceed are given as follows: A centralized 
state Detective Bureau; Central Super- 
vision of Police Forces; Greater Boston 
Police, which means a consolidation of 
all police forces in that metropolitan 
area under the control of a chief to be 
appointed by the Governor; and State- 
Wide Police Control. 

Under the head of “Public Prosecu- 
tors” the report recommends that a con- 
stitutional amendment be adopted pro- 
viding that hereafter the Attorney Gen- 
eral be appointed by the Governor, with 
the advice and consent of the Executive 
Council, and that his term of office ex- 
pire with that of the Governor who 
appoints him ; that the office of Solicitor 
General be revived; and that legisla- 
tion be adopted to place criminal busi- 
ness under the control of the Attorney 
General and civil business under the 
direct control of the Solicitor General. 
As an alternative but less desirable plan, 
the Commission suggests that if the 
Attorney General is to continue to be 
elected, the enforcement of the criminal 
law be entrusted to a Prosecutor Gen- 
eral, to be appointed by the Governor, 
with the advice and consent of the Ex- 
ecutive Counsel. The idea behind the 
proposals is of course to secure effective 
central supervision and direct responsi- 
bility on the part of the Chief Magis- 
trate and his appointee. 

If either of the above suggestions is 
adopted the Commission recommends 
that District Attorneys shall continue to 
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be elected as at present. If neither is 
adopted, it holds that an improvement 
in the administration of justice would 
be secured by providing for the appoint- 
ment of District Attorneys by the Gov- 
ernor. 

Reorganization of the District Courts 
into four circuits, with the assignment 
of judges to be made by the judges of 
the Appellate Divisions thereof, with 
certain provisions relating to election of 
trial or removal, and right of appeal, is 
the next recommendation. This is fol- 
lowed by a recommendation that the 
requirement of a grand jury indictment 
for every felony case be done away 
with, but that the grand jury be retained 
for use in certain classes of cases in 
which it has real value; that the selec- 
tion of petit jurors should be placed 
forthwith under the supervision of the 
judiciary; that the requirement for a 
unanimous verdict in criminal cases be 
retained; that claims of the right to 
jury trial when a jury trial is not in 
fact desired should no longer be encour- 
aged by the forms of criminal proce- 
dure; that jury service should be spread 
over a greater number of eligible 
voters; that changes should be made in 
the present system of assigning jurors; 
and that jury service should be made as 
attractive as circumstances will permit. 

Under the subject of “Bail” the Com- 
mission reports that in Suffolk County 
there are only two “professional bonds- 
men” and it has found no case in which 
they have acted improperly. All such 
bondsmen are registered by the Supe- 
rior Court after an examination by the 
judge as to their personal character, 
property holdings and financial worth, 
and they are required to make a monthly 
report to the Chief Justice of the 
Superior Courts. However, surety com 
panies also write bonds and the com- 
mission recommends that they be re- 
quired to register as professional bonds 
men do and become subject to the rules 
and regulations of the court. A further 
recommendation is made that a notice 
filed in the Registry of Deeds that a 
real estate owner has become surety on 
a bail bond shall become a lien on the 
real estate of such owner. 


Temple Law School Approved 


T the December meeting of the 

Council on Legal Education and 
Admissions to the Bar of the American 
Bar Association, the Temple University 
School of Law at Philadelphia was ap- 
proved except as to those students in 
the afternoon and evening schools who 
had matriculated prior to January 1, 
{934. This is the 85th school to be 
placed on the approved list of the Amer 
ican Bar Association 


New Mexico Becomes First State to 
Adopt American Bar Standards 
and Temporary License 


N January 12 the Supreme Court 

of New Mexico promulgated new 
rules covering admission to the bar. 
These require that every candidate for 
the bar examination be a graduate of 
a school approved by the American Bar 
Association, By this action New Mex- 
ico became the first State to take this 
course, although the Territory of 
Hawaii adopted similar requirements 
last year, and West Virginia has for 
some time approximated the standards. 
About ten or twelve other States only 
recognize law study pursued in a school 
approved by the American Bar Associa- 
tion, thereby approaching this rule ex- 
cept as to candidates qualifying by office 
study. 

The New Mexico Court also pro 
vided that the license issued to newly 
admitted lawyers should be of tempo 
rary character, to be made permanent 
at the end of a year, upon the recom- 
mendation of the Board of Bar Exam- 
iners, if no valid objection is then made. 
The fee for foreign attorneys applying 
for admission was raised from $25.00 
to $100, and they are now required to 
have practiced continuously for at least 
seven years immediately preceding the 
date of their application for admission 
in New Mexico, in place of the three- 
year period previously provided for. 


New York County Lawyers’ Asso- 
ciation Formulates Comprehen- 
sive Program for Study of 

Criminal Courts and 
Procedure 


HE Committee on Criminal Courts 

and Procedure, of the New York 
County Lawyers’ Association, has re- 
cently formulated a comprehensive pro- 
gram for the study of criminal law and 
procedure. This organization, with 
something over six thousand members, 
is the largest city bar association in the 
country and is now being presided over 
by Mr. Charles A. Boston, former 
President of the American Bar Associa- 
tion. The suggested program, which 
contains many points of great interest 
to all associations studying the criminal 
law problem, is as follows: 

“For the purpose of cooperating with 
the American Bar Association in its 
effort to create a wider interest in and 
better enforcement of the Criminal Law, 
the Committee on Criminal Courts and 
Procedure of the New York County 
Lawyers’ Association has selected a 
series of important topics for discus- 
sion, consideration and recommenda 





tion. This program was formulat 
with due regard to the program 
nounced by the Special Committee 
the Association of the Bar of the | 
of New York and in the endeavor 
supplement rather than to duplicate ¢ 
work of that organization. 

“The Association of the Bar expe 
to devote itself to the stimulation 
encouragement of greater honesty, vig 
and speed in the administration of 
Criminal Law. To this purpose 
dedicate our full approval and sup; 
We agree also that the responsib 
for the enforcement of the Crimi 
Law rests upon the lawyers of the 
tion and that they must accept this cl 
lenge. We believe, however, that in 
der to attain the goal desired by 
American Bar Association  certair 
changes must be effected in the pro- 
cedural machinery of the Criminal Law 
In order to cover thoroughly the scop 
of suggestions offered from time to time 
a preliminary study was made from the 
printed reports of more than fourtee: 
Commissions and Judicial Councils 
various jurisdictions throughout 
country. The reports ot these Comn 
sions and Councils so examined cor 
tained nearly all of the possible sugges 
tions for reform that have been thoug 
of in the last decade. They have been 
analyzed and compiled under four head 
ings by a special sub-committee cor 
posed of Louis Fabricant, Chairman 
Robert Manley and George Sylveste: 
The objects to be accomplished arrang 
themselves as follows: 

“1. To eliminate delays in the pros 
cution of accused persons; 

“2. To strengthen the hand of the 
prosecution in the trial of cases; 

“3. To diminish the opportunities for 
corruption in the office of the district 
attorney; and 

“4. To aid in the prevention and de 
tection of crimes. 

“Of the topics appearing under eac!l 
of these headings we have selected the 
following which we recommend fo 
consideration by the Committee as 
whole, and which we think will furnis! 
ample basis for discussion of reforms 
and for future reports by this Commit 
tee as a whole: 

“1. Accelerating the Course of Jus 
tice: 

“(a) Permit the waiver of trial b 
jury in all felony cases, with the pos 
sible exception of capital cases 

“(b) Provide for a less than unan 
mous verdict, with a similar possible 
exception, 

“(c) Selection of 
judges. 

“(d) Confer authority 
courts to modify judgments, 
lesser crime than that charge 
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rds Bureau to provide uniform statis- 
tics for the aid of state legislatures. 
“The foregoing will provide ample 
the of 
group of topics by the Committee as a 
vhole and for a report thereon which 
ill be of sufficient scope to constitute 
substantial contribution to the current 


sis for discussion a selected 
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“COMMITTEE ON CRIMINAI 
AND PROCEDURE OF THE NEW YORK 
LAWYERS’ ASSOCIATION, 
“Irvine I. Go_psmitHu, Chairman.” 
York, January 30, 1934 
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Cleveland Bar Association Holds 
Successful Institute 


NE of the most Insti- 

tutes conducted by The Cleveland 

\ssociation was that on January 
25 and 26, at which John H. Wig- 
Dean Emeritus the Law 
Northwestern University, 
series of six lectures 

Problems and Prospects in the Law of 

Evidence.” The Institute Committee of 
The Cleveland Bar 
planned to publish these lectures, to- 
gether with others to be delivered be- 
future Institutes, and to send them 
to all members who attend. 

Che recent Institute was the fifth to 
be conducted by the Association. The 
series was inaugurated following a sug- 
gestion made by H. E. Varga, Esq., a 
Northwestern alumnus, that in view of 
work of the American Law Insti- 
and numerous legislative enact- 
ments and court decisions, it would be 
advisable for The Cleveland Bar Asso- 
ciation to undertake to keep its members 
abreast of the very latest trends in vari- 
ous phases of the law. 

Mr. Frank A. Quail, Chairman of the 
Institute Committee, has arranged to 
have Professor Walton H. Hamilton of 
the Yale University Law School come 
to Cleveland on April 18, 19 and 20 to 
give a series of lectures “Various 
Phases of Constitutional Law.” 
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“Friends of the Law Library of Con- 
gress’ Is Name of New 
Organization 


MEETING for the organization 
of the “Friends of the Law Li- 


A 


brary of Congress” was held at Wash- 
ington, at the University Club, on Feb. 


19. The purposes of the new society are 
set forth in a circular letter sent out 
under date of Jan. 25, and signed by 
the chairmen of the committees appoint- 
ed by the American Bar 
he Federal Bar Association, 
Patent Law Association 


Association, 
and the 


\merican to 


foster the Law Library. It is stated, 
however, that their signatures are not 
to be taken as binding these associations. 
Plans for the organization of the so- 
ciety were developed through confer- 
ences between John T. Vance, Law Li- 
brarian of Congress, and the chairmen 
and members of these committees. 

The circular letter calls attention to 
the fact that the Law Library, by Act 
of Congress, one of the two principal 
departments of the Library of Congress, 
is the only research law library main- 
tained by the Federal Government. The 
demands on its services are many and 
varied. “No other law library in the 
United States,” the letter states, “has 
the variety of clientele or of demands 
made upon it, serving as it does the 
Congress, the Supreme Court, Execu- 
tive Department, Bureaus, Commis- 
sions, the Diplomatic Corps and the 
Bench and Bar. These varied and wide 
demands call for a law library of first 
rank in the fields of American, Roman, 
foreign, international, and all other 
branches of the law and jurisprudence 
However, the Law Library of Congress 
has lagged behind some law school li- 
braries in certain classes of research 
material. Too frequently the Law Li- 
brary has not been able to supply books 
and documents which are called for in 
important litigation or research. 

“Insufficient appropriations in the 
past,” the letter continues, “may be the 
direct cause of the neglect of the Law 
Library, but the lack of organized in- 
terest of American lawyers is doubtless 
responsible in the last analysis. It 
proposed, therefore, that this association 
of Friends of the Law Library of Con- 
gress supply this need, and crystallize 
sentiment throughout the country to the 
end that the national law library may 
obtain all the resources necessary to 
meet the demands made upon it, and be- 
come as eminent in law as the Surgeon- 
General's Library, of Washington, is in 
medicine. In the words of the proposed 
constitution, the association is therefore 
being organized: 

“1. To stimulate interest in the Law 
Library of Congress among’ American 
lawyers throughout the world and others 
interested in the law in order that it 
may become the nation’s chief reposi- 
tory of legal sources and center of 
juridical research. 

“2. To promote the acquisition by the 
Law. Library of printed books, pam- 
phlets and manuscripts, and other source 
materials in the field of law through di- 
rect donations thereof and through gifts 
and bequests for these purposes. 

“3. To foster, under the auspices of 
our national law library, legal research 
and other activities devoted to the col- 
lection, dissemination, and better knowl- 
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edge of the literature and history of 
jurisprudence. 

“4. To cooperate in the obtainment 
of all necessary facilities to carry out 
the aforementioned purposes and to con- 
sider means whereby the Law Library 
may render greater service to the na- 
tion. 

“Dues and funds accruing to the asso- 
ciation will be used solely for these 
purposes. The function of the asso- 
ciation will be similar to that performed 
by the Friends of Music in the Library 
of Congress, the Friends of the Na- 
tional Libraries of Great Britain, the 
Amis de la Bibliothéque Nationale of 
France, and the Friends of the Har- 
vard Law School Library, which have 
contributed materially toward the devel- 
opment of the institutions they foster.” 

The letter was signed by James Oliver 
Murdock, of the American Bar Associa- 
tion, William R. Vallance, of the Fed- 
eral Bar Association, and by Karl Fen- 
ning of the American Patent Law Asso- 
ciation. Mr. Fenning also signed it as 
Secretary pro tem, National Press 
Building, Washington, D. C. 


Meeting on National Bar Program 


Held in Second Circuit 
CONFERENCE of official repre- 
sentatives of the American Bar 

Association and of the State and various 
local and regional Bar Associations in 
the Second Circuit was held at the 
House of the Association of the Bar 
of the City of New York on Jan. 27. 
It was called by Mr. Charles H. Strong, 
Vice-President of the American Bar 
Association for that circuit, for the 
purpose of discussing the National Bar 
Program and devising plans for carry- 
ing it into effect. 

Vice-President Strong presided at the 
conference and a number of significant 
addresses were made. The names of the 
speakers, in the order in which they 
addressed the meeting, are as follows: 

William L. Ransom, member of the 
Executive Committee of the American 
Bar Association; Philip J. Wickser, for- 
mer President Federation of Bar Asso 
ciations of Western New York and 
member of the Coordination Committee 
of the American Bar Association ; James 
G. Rogers, Dean of the Colorado Uni- 
versity Law School, Boulder, Colo., 
and member of the Coordination Com- 
mittee of the American Bar Associa- 
tion; George H. Bond, member General 
Council of American Bar Association 
from New York; Charles E. Hughes, 
Jr., member State Council of American 
Bar Association for New York and 
member of the Special Committee of 
the Association of the Bar of the City 
of New York to Cooperate with the 


American Bar Association in its new 
National Bar Program. 

Thomas D. Thacher, President the 
Association of the Bar of the City of 
New York; Charles H. Tuttle, member 
of the Special Committee of the Asso- 
ciation of the Bar of the City of New 
York to Cooperate with the American 
Bar Association in its new National Bar 
Program; Charles A. Boston, President 
of the New York County Lawyers’ As- 
sociation and former President of the 
American Bar Association; Joseph G. 
Shapiro, member State Council of 
American Bar Association for Con- 
necticut; Walter S. Fenton, member 
State Council of American Bar Asso- 
ciation for Vermont and member of 
State Board of Bar Examiners of Ver- 
mont; Lawrence C. Jones, member State 
Council of American Bar Association 
for Vermont, Attorney-General for 
five years and before that States-Attor- 
ney for six years; Irving I. Goldsmith, 
Chairman New York County Lawyers’ 
Association Committee on Criminal 
Courts and Procedure; Marion H. Fish- 
er, President Federation of Bar Asso- 
ciations of Western New York; San- 
ford A. Davison, President Federation 
of Bar Associations of Second Judicial 
District of New York. 

Some of the addresses made at the 
conference indicated that the Bar gen- 
erally in the Eastern States would con- 
centrate their activities for the present 
on “Criminal Law and Its Enforcement,” 
one of the four major subjects fea- 
tured in the National Bar Program. 
The Association of the Bar of the City 
of New York has already decided to do 
this. Suggestions made at the confer- 
ence will be vigorously followed up, 
Vice-President Strong states, so that 
the fine effect of the gathering may not 
be lost. 


Report of the Rhode Island Judicial 
Council Gives Imposing List of 
Recommendations Heretofore 
Adopted— Substantial Saving 
from Certain Provisions 
T seventh report of the Judicial 


Council of the State of Rhode 
Island and Providence Plantations, dated 
December, 1933, begins with a summary 
of its recommendations which have been 
adopted. It is an imposing list and in- 
cludes, among others, recommendations 
that jury trial for civil cases be claimed 
in writing, permitting waiver of jury 
trial in criminal cases, raising the civil 
jurisdiction of the district courts to 
$1,000, changing the method of appeal 
in those courts, providing for summary 
judgments where there is no substantial 
question of fact in dispute, giving the 


courts the rule-making power, pr 
ing for the calling of cases in w 
no trial is to be had, and providing 
one transcript and sharing the cost 

The results of those recommendat 
adopted at the time, the report st 
were given in its last annual rey 
\ very substantial saving has bee: 
fected in the cost of trials by the adop 
tion of a provision requiring jury trial 
to be claimed in civil cases. The | 
portion of cases tried without jury | 
been increased from less than one per 
cent to over 28 per cent in 1933. Chang- 
ing the method of appeal from the Di 
trict Court to the Superior Court 
also operated to reduce the cost of trials 
to the State and has eliminated conges- 
tion in the Superior Court. 

“Previous to its adoption,” says the 
report, “an appeal could be taken by 
claiming a jury trial on entry day or 
after decision. Since its adoption a 
jury trial cannot be claimed in either 
instance, but an appeal may be taken 
after decision, upon payment of rea 
ably substantial costs. After the case 
has reached the Superior Court, jury 
trial, if that form of trial is desired, 
may be claimed as in cases of original 
entry in that court.” 

The recommendation giving the courts 
the rule-making power, the report cor 
tinues, “is at once the most important 
and the most practical of all the meas 
ures that have been proposed for facil 
tating and expediting the simplification 
of procedure. It offers not a remedy 
for any one procedure, but a ready 
means of correcting all procedure.” 

“After the adoption of the recommen 
dation in this State,” the report contin 
ues, “a number of new rules wer 
adopted and promulgated by the Supe- 
rior Court. Among other provisions 
these rules introduced the use of a con- 
tinuous calendar for the Court holden 
in Providence, and allowed the entr) 
of judgments, decrees and orders, in 
certain cases by the clerk. (Additional 
Rules and Practice of the Superior 
Court, July 6th, 193i.) This year th 
court has adopted a number of new 
rules, taking effect December Ist, 1933 
These rules include procedure in regard 
to receiverships, also the two rules re 
ommended by the Council, (1) Calling 
of Cases in Which No Trial Is to Be 
Had, and (2) Providing for the Use 
of One Transcript and Dividing the 
Cost Between the Parties.” 

Four recommendations of the Coun 
cil which were not adopted are listed i1 
the report; an entry fee of $5 in the 
Superior Court; a jury fee of $10 f 
trial by a jury of twelve; trial of case 
when desired, to a jury of six; examina 
tion of adverse party prior to trial 
None of these recommendations, t! 
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to enable the plaintiff to sus 


e action o1 for the cause for 
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American Bar Association Commit- 
tee on Commerce to Hold Public 
Meeting April 10, 11 and 12 


HE Committee on Commerce of 
the American Bar Association will 
old public meetings in the building of 
he Chamber of Commerce of the State 
New York, 65 Liberty Street, New 
York City, Tuesday, Wednesday and 
Thursday, April 10, 11 and 12, 1934, 
or hearing discussion of and recom- 
mendations concerning the subjects ap- 
pearing upon the agenda or that may 
be appropriately added thereto. A copy 
of the agenda follows. 

The Committee cordially invites all 
persons interested in any of the sub- 
jects mentioned to attend its meetings 
either in person or by representative, 
or to submit written suggestions 

Very respectfully, 
Rusu C. Butter, Chairman. 
AGENDA 


Tuesday, April 10 
M.—l1l. Suggestions of 
subjects. 
United States 
tract and Sales Bill. 
3. Tugwell Bill. 
M.—4. Federal Regulation of 
Stock Exchanges. 
Wednesday, April 11 
.M.—1. Legal Aspects of the 
Legislation Underly- 
ing the National Re- 
covery Program. 
Legal Aspects of the 
Legislation Underly- 
ing the National Re- 
covery Program. 
Thursday, April 12 
M.—1. 


new 


(on 


(0:00 A Bill relating to motor 
vehicles used in inter- 
state commerce 
Amendments to Fed 
eral arbitration law. 
2:00 P. M.—Executive session. 


National Bar Program to Have 
Three Sessions at Next Annual 
Meeting— Other Matters Dis- 
posed of by Executive Com- 
mittee 


N addition to deciding that the next 

annual meeting should be held at 
Milwaukee during the week beginning 
August 27, as stated in the February 
issue of the Journal, and providing that 
next meeting of the Committee 
should be held on Monday, May 7, at 
Mayflower Hotel, Washington, D. 
C., the Executive Committee transacted 
the regular routine business and dis- 
posed of a number of new matters at 


i 


the 


the 


the midwinter meeting held at New 
Orleans January 23 and 24. 

President Evans informally discussed 
his activities since the last annual meet- 
ing. He also referred to a proposed 
series of radio broadcasts, stating that 
the only time available for the current 
year would be 10:30 P.M. Saturdays, 
beginning on or before March 1, and 
continuing for a period of fifteen weeks. 
This was not regarded as a satisfactory 
hour, and it was voted to abandon the 
project of having this radio broadcast 
during 1934. 

The Executive Secretary informed 
the Committee that more than fifty con- 
testants had to date announced their 
intention of participating in the essay 
contest under the Ross bequest, and the 
President was authorized to appoint an 
examining committee of three members 
to consider the productions at the 
proper time. 

Certain additional appropriations were 
made to sections and committees, on 
recommendation of the Budget Com- 
mittee, in order to enable them to carry 
on their work. 

The Section of International 
Comparative Law was authorized to 
hold a meeting in Washington in early 
May. Mr. Frederick K. Beutel, Secre- 
tary, appeared before the Committee 
and stated that the Section desired to 
hold the meeting at or about the time 
of the meeting of the American Law 
Institute, so that as many persons as 
possible might be interested in the sub- 
jects with which the new Section is to 
deal. The Executive Committee, how- 
ever, expressed the view that, with the 
exception of this meeting to be held in 
May, all future section meetings should 
be held at the time and place of the 
annual meeting of the American Bar 
Association. 

Judge James W. Finley, Chairman of 
the Section on Mineral Law, and Mr. 
James C. Denton, Chairman of the 
Committee on Conservation of Mineral 
Resources of that Section, appeared be- 
fore the Committee. They stated that 
the Committee on Conservation of Min- 
eral Resources had met and adopted a 
resolution providing that the Chairman 
of the Section appoint sub-committees, 
to be composed of three members each, 
to study the National Recovery Act and 
the Codes thereunder, and to make rec- 
ommendations to the Council of the Sec- 
tion for such action as might be appro- 
priate. Pursuant to such _ resolution, 
sub-committees had been appointed to 
deal respectively with the subjects of 
silver and copper, coal, natural gas 
and oil. 

The Executive Committee approved 
the program of the Committee on Amer- 
ican Citizenship as submitted by James 


and 
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M. Beck, Chairman. Mr. Beck’s report 
stated that the Committee felt that it 
was important for purposes of future 
work to find out as best it could the 
attitude of the various colleges and un 

versities of the country as to the Con 
stitution of the United 
the Constitution was taught in such in- 
stitutions, and in what manner. It had 
letter in the 
questionnaire which it proposed to send 


| | 
tates, whetnet 


prepared a nature oi 


to a certain number of colleges and 
universities. 

Dependent upon the nature of the re 
sponse, the Committee also had in mind 


A merical 


Bar Association, one or more prize s for 


offering, in the name of the 


the best written by students of 
the junior or 
American college or 
Constitution or 
connected with the Constitution. It felt 


that this would in itself interest a great 


essays 
seniot classes oT iny 
university on the 


' 
some specific subject 


many young men at a time in their lives 
when their minds are in the formative 
The Committee also hoped to 


both State and 


period. 
interest bar associations, 
local, in sponsoring radio talks on the 
Constitution from time to time 

The the ( 
Jurisprudence and Law 
ward W. Everett, Chairman, was taken 
up and the Executive Committee reat 
firmed action heretofore taken author 
that 


of 


report of ommiuttee on 


Reform, Ed 


izing Committee to oppose the 


legislation by { 


passage ongress 
which tended to divest or 
impair the jurisdiction of federal courts 

The 


substantially 
Committee on Coordination of 
the Bar submitted a report showing its 
activities to date Messrs. Knight 
Wickser and Townes, members of this 
committee, were present and suppl 
mented the information 1 i 


contained in 
the report as submitted 


Mr. Will Sha 
froth, who is in charge of the work of 
carrying on the National Bar Program 
as Assistant to the President, was also 
stated that 


three sessions of the next annual meet- 


present. These gentlemen 
ing were desired for the exclusive pur 
presenting the National B 
Program to the members of the Asso 
ciation, and this request was granted 
lis 


chairman 


pose of 


The special Committee on Legal 
through its 
the 


tory reported 


James Grafton Rogers, formation 
of the American Legal History 
which will 
gathering material for a history of 
American law. The had 
completed its work and asked to be dis 


society, 


undertake the work oft 


committee 
charged. This was done 

The President was authorized to ap 
a committee to 
the 


prepare a propel! 
Peter W 


President of he 


point 


memorial to late Judge 
Meldrim, 
Association, for presentati 


annual meeting. 


formerly 
m to the next 
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Washington Letter 


1266 National Press Building 
Washington, D. C., Feb. 11, 1934. 
Limitation of Jurisdiction of United 

States District Court 

N February 9, 1934, the Senate 

passed, without a record vote and 

without amendment, S. 752, known 

the Johnson bill, to amend section 24 


cf the Judicial Code, as amended, with 


as 


respect to the jurisdiction of the Dis- 
trict Courts of the United States over 
suits relating to orders of State Admin- 
Boards 

This bill was reported favorably to 
the Senate on June 6, 1933, by Senator 
Norris (S. Report No. 125). A minority 
report (S. Report No. 125, part 2) 
ommending that the bill be not passed, 
was filed on behalf of Senators Stephens 
and Austin, of the 
ludiciary Committee, and also members 


istrative 


rec- 


members Senate 
of the subcommittee of that committee 
to which the bill had been referred 
Passage of the bill was urged by Sen- 
Johnson, who discussed the meas- 
at length, and by Norris 
who, inserted 
in the the 
jority report of the Judiciary Committee 


itor 
ure ~enator 
after extensive remarks, 


Congressional Record ma- 
in support of the bill. 

In summing up 
address against the bill, Senator 


concluding an 
Austin 


and 


stated : 

the bill is discriminatory; 
since it is a step toward the abolition of 
Federal courts; since it is unnecessary 
if a stay of the order complained of is 
granted by State courts; States 
which choose to surrender the protection 
of Federal by 
passing a stay order in such cases; since 


“Since 


since 


jurisdiction may do so 
other States ought not to be compelled 
by Congress to surrender this protec- 
the bill 


review 


could result in a 
of the 


since, pending liti- 


tion; since 


denial of a facts found 
by the State courts; 
gation, a confiscatory order could de 
stroy private property because of a lack 
of stay; since a stay should be provided 
for to do justice to all parties in in- 
terest; since the bill puts in hazard the 
job; since it tends to de- 
struction of private ownership and es- 


tablishment of 


workmen’s 
public ownership of 
since it reduces the sovereign 
the Federal 
interpret and enforce the Federal Con 
stitution and laws; 
essential part of the judicial power now 
the Federal 
therefore an essential part of the sov 


utiltttés ; 
power of Government to 


since it abolishes an 


possessed bv courts and 


ereignty of the Nation, I claim that the 


bill ought not to pass.” 
Hebert 
ment of the measure, stating: 


Senator opposed the act- 


‘The fundamental vice of the pending 


ng 


the tact t 


bill 


single class of citizens 


lies in 


of proceeding of normal 
Federal courts in enforcing t 
reserved to all citizens ] 
eral Constitution. In this 
bill is  discriminat 
Whether or not actu 


tional, it is repugnan 


| 


principle of equality 
fore the courts.” 

He stated furthe 
“It seems to me t 
the due process clause 
that it violates 
fourteenth amend 


tion ; 
the 

stitution; that it takes 
one group of citizen 
setting them 
those 


apart 


group, rights 
been accustomed to 
been recognized I 
question has ever a 
courts. 

“T submit that to | 
tion of the propert 
and 
invested in t 


men women 
have 
the bill should not | 
Senator Logan 
stated that 
procedure that came 


lation, 


the foundation of the 


I believe we should 
facts or substantial 
we might act, 

hear it.” 

He then discussed t 
the proponents 


Northern Utilities ‘ 


Fs | 


by 


Commission of 
524; 1 F. Supp 
and the Kentuck 
White Taxi Co. v 
Taxi Company 
stated : 

“If another case i 
could be produced wl 
to that in either 
the 
Senato 


ilar 
was rendered, 
tinguished 
have brought it to t 
The 


produce another 


Senate. reasot 
cast 


have been unabk 
that 


those who have 


they 
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bill cannot happen 
is very derelict in 
that a 
State courts, 
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stitutional 
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rights 
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Senators desire 
of the Federal 
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irts, the only thing 
the statute 


and 


ave prescribe what 


want, the State courts 
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[he reason in the taxicab case for 
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general law 


sno statutory pro- 


Feder al 
that in 


court 
matter o! 
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is no constitu- 
of 


sion, and where there 
mal provision, but it is a matter 
the Federal courts do not 


nsider themselves bound by any deci 


general law 


ns of the State courts.” 


that in 


would be 


Senator Logan pointed out 
the bill attack 
ude on the District Judges throughout 
e United States; that the cost in the 
ederal courts not any greater than 
is in the State c that the State 
irdened with business 
mgested than the 

the Supreme Court 
up 
court 


ssing 


yurts ; 
urts are more bt 

nd are more « are 

ederal courts 

f the United State 
th its work than is 
which he knew 

‘3 


In discussing 


is more neat ly 


any state 
lifference between 


slative courts and those mentioned 
Senator said: 
the 


ess to enact laws, 


the Constitution, the 
Courts created under general 
ver of the Cong to 
ry into effect the provisions of the 
legislative courts 
urts that are created under article III 
f the Constitution, under the authority 
the Constitution itself, which vests 
judicial power in the Government, are 


ts and they are as 


institution, are 


nstitutional cour 
, 


stinct from legislative courts as it is 


to be from 


an- 


ssible for 


1er. 

The Supreme Court has appel 
courts 
limit the original 


jurisdiction over inferior 
t we say that we can 
inferior courts, then, 
it the appellate juris- 
Ip! Court of the 
i no Senator here will 

do anything of that 


irisdiction of the 
course, we 

ction of 

Inited States 


ntend that we 


the Supreme 


kind. If we say that we can take away 
from a Federal district court the judi- 
cial power vested in it by Congress or 
that we can limit that judicial power, 
it follows, as a matter of course, that 
we can take from the Supreme Court 
of the United States its appellate juris- 
diction.” 
* * 

“If the bill granted any relief, if it 
gave the people any rights, if it helped 
anybody, I can very readily see why we 
might well pass it; but all that has been 
said by the distinguished Senators who 
have argued for the enactment of the 
bill, everything that they have urged, 
has been without any facts to support 
it other than a case from Montana 
which was held up as a _ horrible 
example, and a case from Kentucky 
which was likewise held up as a hor- 
rible example. As to the assertion that 
the bill will save cost, nobody has 
brought anything here to show that it 
will save cost. As to the assertion that 
it will expedite the business of the 
courts, nobody has brought any facts 
here to establish that it will expedite 
their business. I think no reasons have 
been advanced why we should enact the 
bill, leaving out the matter of the Con- 
stitution.” 

Bills Introduced in Congress 

On January 11, 1934, the following 
measures, among others, were intro- 
duced in the Senate and were referred 
to the Judiciary Committee: 

S. 2254, providing: “That section 
1014 the Revised Statutes of the 
United States, as amended (U. S. C., 
title 18, sec. 591), be amended by add- 
ing thereto the following sentence: ‘The 
right of appeal is hereby abolished in 
all cases where a writ of habeas corpus 
has been granted to test the validity of 
a warrant of removal or the detention 
thereunder and, after hearing upon said 
writ, the pétitioner has been remanded 
to custody for removal on said war- 
rant.” A similar bill (H. R. 6922) 
was introduced in the House of Repre- 
sentatives. 

S. 2255, providing : “That the defense 
of alibi shall not be interposed in the 
prosecution of any criminal case in any 
court of the United States unless notice 
of an intention to interpose such de- 
fense is given and entered as of record 
in the case at or before the time de- 
fendant is arraigned for trial.” A simi- 
lar bill (H. R. 6917) was introduced in 
the House of Representatives. 

S. 2256, providing: “That the act 
entitled ‘An act to make persons charged 
with crimes and offenses competent wit- 
nesses in United States and Territorial 
courts,’ approved March 16, 1878 (U. 
S. C., title 28, sec. 632), be, and the 


of 


same is hereby amended to read as 
follows: 

“In the trial of all indictments, in- 
formations, complaints, and other pro- 
ceedings against persons charged with 
the commission of crimes, offenses, and 
misdemeanors, in the United States 
courts, Territorial courts, and court- 
martials and. courts of inquiry in any 
State or Territory, including the Dis- 
trict of Columbia, the person so charged 
shall, at his own request but not other- 
wise, be a competent witness: Provided, 
That the testimony of any defendant 
given under authority of this act shall 
be given before any other testimony for 
the defense is heard by the court trying 
the case. In any such trial or proceed- 
ing the husband or wife of the accused 
shall be competent but not compellable 
to testify for or against the other, but 
neither shall be competent to testify as 
to any confidential communication made 
by one to the other during marriage.” 
A similar bill (H. R. 6921) was intro- 
duced in the House of Representatives. 


Rules of Practice and Procedure in 
Crimina! Cases 

On February 6 the Senate passed S. 
2461, to amend an act entitled “An act 
to give the Supreme Court of the Unit- 
ed States authority to prescribe rules of 
practice and procedure with respect to 
proceedings in criminal cases after ver- 
dict,” which had been reported from the 
Committee on the Judiciary with amend- 
ments. (Senate Report 257.) 

The purpose of the bill was to clarify 
the existing statute and make its pro- 
visions applicable to cases where a trial 
by jury has been waived and there has 
been a finding of guilt by the court, to 
cases where a plea of guilty has been 
entered and application to withdraw the 
plea has been denied, and also to cases 
in which application is made to the Su- 
preme Court of the United States for a 
writ of certiorari. 

Amendments adopted by the Senate 
before the bill was passed safeguard the 
right of the accused to apply for with- 
drawal of a plea of guilty within 10 
days after entry of such plea and before 
imposition of sentence and authorize the 
Supreme Court to fix the dates when 
such rules shall take effect and the ex- 
tent to which they shall apply to pro- 
ceedings then pending. 

General Counsel, Bureau of Internal 

Revenue 

On February 1 the President sent to 
the Senate the nomination of Robert H. 
Jackson to be General Counsel of the 
Bureau of Internal Revenue. Mr. Jack- 
son is Chairman of the Conference of 
Rar Association Delegates of the Amer- 
ican Bar Association. 
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By Harotp R. MEDINA 
Uember of New York Bar; Associate Professor of Law at Columbia University 


HE subject of this paper is so wide in its scope 
and has so many implications that it seems fit- 
ting at the outset to prescribe the limits within 
ich the discussion will be confined. No effort 
be made to differentiate between the various 
ellate courts before which oral arguments may 
made. Nor will any attempt be made to treat 
philosophical phases of the subject which have 
so much discussed during the past year and 
ich relate to the functions of judges, the nature 
e judicial process, the aberrations of the judicial 
nd, and so « 
Che point view from which this paper will 
roach the ect is that of the advocate. And, 
this connection, there should be an understand- 


about certain fundamentals. The duty a lawyer 
is a peculiarly sacred one. No law- 

has a right to take a client’s money when he 
ws that there is no possibility of giving the 
ient anythi1 return. No lawyer has any right 
take a client’s money without giving him full 
ue in services rendered in return for the fee. 
rdingly not the slightest excuse for 


es his client 


1 


ere 1S acct 


lawyer accepting a retainer on appeal or other- 
se unless the side on which he is to be retained 


s; merit. He has no right take the fee unless he 

prepared to fight to the last ditch and to use every 
eapon in his arsenal in order to win the case. 

To say that the case must have merit does not 

1 technical points or points of prac- 


11 


lude so-calle 


and proce If there is some technical flaw 
ich deprives the court of jurisdiction, it is the 
ity of the yer for the respondent to bring 
ut a dismissal of the appeal, whatever may be 
» equity of the case or the merit of the contro- 
rsy betwee! the parties So, also, as to other 
istakes or defects in the procedure adopted by 
e other side. No lawyer should feel himself open 
criticism taking advantage of rules of law 
hich benefit his client. If the rule of law should 
changed, tl ; the business of the Legislature 
of the courts 
Preparation 
It is perhaps surprising to know that a consid- 
rable number of appeals are bungled because of 


nadequate preparation. This is sometimes due to 
e inexcusable practice of having the brief written 
assistant and handed to the lawyer 


some junior 





*Subst » of an address delivered at the October, 1933, meet- 
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as he rushes to court to argue the case. More fre- 
quently the lack of preparation is due either to an 
absence of that careful, general training for ad- 
vocacy which is indispensable to those doing this 
work or to a misconception of what is the proper 
preparation for the argument of a particular case. 

It is often said that the art of oratory is dead 
and that all a man has to do now is to get on his 
feet and say what is on his mind, It is true that 
formal oratory, following a set plan such as de- 
scribed by Cicero, and the rhetorical, emotional and 
highly colored efforts which one reads about in con- 
nection with the arguments before the Supreme 
Court of the United States in the first thirty or 
forty years of its existence, are gone. It would be 
absurd for anyone to attempt such flights of elo- 
quence today, whether in or out of a courtroom. 
With rare exceptions, the arguments and even the 
trials of important cases today lack that element 
of the public spectacle which was formerly com- 
monplace. In almost every instance the argument 
proceeds under conditions of repose and calm. Ap- 
pellate calendars are now so crowded as to make 
the element of time a matter of pressing signifi- 
cance. One must be brief and to the point; there 
is little or no opportunity for embellishment or 
emotionalism. It does not follow, however, that 
the function of the advocate is any easier under 
these conditions. On the contrary, his task be- 
comes all the more difficult. Pressed for time and 
with judges whose minds are occupied in the con- 
sideration of hundreds of cases, it is more necessary 
than it ever was to spend years of arduous toil 
and the most constant application to develop what 
may be truly called the art of persuasion or ad- 
vocacy. 

Such matters as proper posture and voice mod- 
ulation are extremely important. Some lawyers de- 
liver their arguments shouting incessantly at the 
tops of their voices. This creates an atmosphere of 
extreme discomfort for their hearers. It becomes 
literally imnossible for the judges to concentrate 
on what such lawyers are saying, so great is the 
distraction caused by the noise. On the other hand, 
certain lawyers make it a point to speak in almost 
a whisper, their contention being that in this way 
the judges become more intent upon what they are 
saying. They claim that in this way they get a 
better dramatic effect. It would seem that both 
methods are equally to be condemned. One should 
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be as careful as possible to speak in a clear and 
distinct with as little harshness or discord 
ancy as_ possible \t same time a certain 
amount of rise and fall by way of contrast and em 
These things usually do 


and 


voice 
the 


phasis is most desirable 
not come naturally They re 
experience. 

A general consideration having 
aration which is of even greater 
lates to the making of a clear understandable 
statement of the facts of the case. In listening to 
lawyers in appellate courtrooms one often finds the 
ereatest difficulty in knowing what they are talking 
about. In many, if most this is due 
to faulty preparation and carelessness. The lawyer 
is so full of the facts of his that he 
sciously acts upon the assumption that the members 
of the court know as much about it as he does. Or, 
interject irrelevant 
may prejudice the judges 


juire practice 
to do with prep 
consequence re- 
and 


not cases, 


case uncon 


perhaps, he is so anxious to 
matters which he thinks 
in his favor that he mixes everything up in a con 
fused hodge-podge. In many cases, although there 
is a complete absence of any of these irrelevant 
details and the lawyer really knows the facts down 
to the last detail, his arrangement of them is con- 
fusing. He is so eager to get down to his points 
of law that the statement of facts becomes a hope 
less mess. 

The answer to these difficulties lies in careful 
preparation. There is a certain art in the telling 
of any story, and every law case is a story in itself 
The secret of the to be employed lies in 
putting one’s self in the other man’s shoes. This 
is one of the most difficult things to do and yet 
it is literally indispensable if one is adequately to 
argue an appeal in open court. This applies not 
only to the facts but to the law, about which more 
will be said hercafter 

A good way to get training and experience in 
stating facts is to practice upon one’s relatives and 
friends. The idea is to tell someone else 
that here was a case in which the facts were so and 
so and to ask him what he thinks about it. If this 
is tried again and again and again, after a while 
there will come a certain balance and order 
of statement from which there naturally evolves a 
method of telling the story so clearly and above all 
so briefly that anyone can grasp it. In so far as the 
facts are not necessary that the 
listener be a lawyer or have any legal training. If 
one can describe a complicated set of facts in such 
a clear and simple fashion as to make them intel- 
ligible to a layman, they will be even more intelli- 
gible and plain to the trained mind of an appellate 


method 


merely 


sense ol 


concerned, it_ is 


judge. 

It is impossible too much emphasis 
upon the statement of facts. These must be 
told in an interesting \nd nothing arouses 
the interest of others so much as the interest and 
animation of the man telling the story. 
There is no point in a cold, clammy recital of the 
facts. Some people seem to think that it is unethical 
or undignified to appear interested in and aroused 
Chere is no basis for 
who shows a keen 
makes a 


to place 
} 
the 


Way 


who is 


by the cause of one’s client 
any such feeling; 
interest in his client's 
much better impression 

The notion that the whether simple or 
complicated, speak for themselves is sheer nonsense 


and the lawver 


cause generally 


facts, 


In reality there are as many ways of telli 
story of any case as there are fleas on a d 

ties of arrangement and emphasis; the 
particular words or phrases; and innumeral 
twists and turns all play their significant pa 
are worthy of study. 

Prior to the argument of a case it is advisa 
to read the whole record over again carefully. 
relying upon the brief or upon previous study 
the record. It is also 
the argument about to be made. This does not m: 
memorization of the argument. Nothing could 
more fatal than that. The process should be in 
sense a rehearsal. The point is that an oral stat 
ment made viva voce tends to clarify one’s thought 


advisable to review oral 


leads to the most appropriate arrangement of ft! 
facts and law and 
the case into shape in a 
silent study 

[It is inadvisable to prepare notes 


' 1 


generally helps to wl 
that no 


points, 
Way amount 


will do. 


the course of the argument, or to write ot 
during the argument of one’s opponent to 
one of the points to be taken up for th 
or in reply. 


remit 
responder: 
Some lawyers come into court wit 
thirty or forty pages of yellow paper covered wit! 
handwritten notes, folio numbers and references 

one kind or another and one can see tl em during 


the argument of their adversaries busil engaged 


scribbling out several additional pages of simil 
This practice is distracting 
and does more harm than good. In 
work of this sort capably one must have 
memory. Memory is largely a matter of 

and experience. If from the first a lawyer Is 
toms himself to retain in his memory rather that 
on pieces of paper the different points and reference 
that he thinks may become important, he 
that his argument 
practice. 


notes, extret 


yrdetr 


will fin 
will greatly benefit from th: 


Argument for the Appellant 


An appellant should always argue, except per 


haps where the appeal is from some inimportant 
interlocutory order relating to a field thorough! 
familiar to the court, such as bills o 

The fact that a large number of oral 

are futile and a mere waste of time is 

point. If the appeal is to be 
convincing and attractive a 
argument should supplement 
how good a printed brief may have 

on the appellant's behalf. The judg 
beings and not mere machines 

or their interest 
a proper oral argument on behalf of 


presente d 
manne! 
the brief no matter 


submitted 


is aroused, as they 


the effect is bound to be of advantags 
Getting down to the argument 

first consideration for the appellant’s cour 

ing the facts clear to the court. Thi 

done by a simple chronological statement 

though the story were being told to a 

is well to try to anticipate the thoughts 

tions that might occur to the judges as 

to the recital of the facts. No gaps should be 

which would be likely to make som« 

wonder whether or not essential anc 

circumstance had been omitted. Where 

certain facts which are helpful to the 

they should be met squarely with 


some 
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ou a t instance, evidence; and that this should be done in a way 
ngthy explanations or excuses. which will not so confuse or interrupt the general 
factual matters which are em-_ trend of the statement of facts as to make it un 
ficult These must be met __ intelligible. 
and without any dodging or With reference to the use of mechanical aids 
can ruin an oral argument so and models, they are to be placed generally in the 
lightest tendency toward eva- same category with reading excerpts from cases or 
iddling or running away from text books. Some lawyers will come into an ap 
pellate court with several assistants carrying models 
portant for the appellant to and a pile of books and these will be spread out on 
the utmost precision. Most a counsel table with what the lawyer may regard 
isrepresentation of the record as great dramatic effect. Usually the effect on the 
the facts heard so frequently in judges is just opposite to the one desired. No mat 
re due to carelessness on the ter how the event occurred, or how complicated 
under attack. Little variations the facts relied upon may be, it is possible, by a 
other side, however irrele- carefully prepared and artful oral presentation, to 
the result that the court is paint the picture orally and to explain the matter 
fusion and suspicion. without reference to any models or books. Noth 
is to state the facts ing is more tiresome than the reading of quotations 
witness testified in a from briefs or from books or from the record. The 
vords should be repeated. presiding judges of most appellate courts will imme 
ns certain phraseology that has diately stop counsel, and this interruption ulmost 
he case, the phraseology always spoils the effect. 
the record should be A case involved a suit on a burglary policy 
against an insurance company. The company 
important appeals turn on claimed that the burglary was a fake and they relied 
such cases the matter very largely upon the proof of the size of the hole in 
into characterizations of the’ the ceiling through which the burglar was supposed 
de \ lawyer will say, for ex- to have entered, their claim being the hole was too 
utely no evidence that the plain- small for any human being to get through. Coun 
crossed the street. He may _ sel for the company, as appellant, had in court a 
h evidence as exists is, in his piece of wood with a hole cut in it of precisely the 
The more advisable dimensions referred to in the testimony. He was 
is frankly to state rather a small man and he waved the board in 
that there is no evi-_ the air, claiming that it was perfectly obvious that 
hat such and such proof, no one could crawl through such a small hole 
folio, is insufficient After he had done this for some little time one of 
no other evidence in the judges said, “Why, Mr. X, you can get through 
Nothing whatever that hole yourself. Just try and see if you can’t.” 
inexplained charac- In some embarrassment he wriggled around, stick 
-d and clarified ing his head and one of his shoulders through the 
hole, and claimed that he could not get through 
»w to deal with From the standpoint of a spectator it was a ques 
involves a cer- tion of whether or not he was really trying to 
issues on which get through. In any event, the general effect of 
differently. It the use of the exhibit was very bad and quite con 
and connected trary to the one intended. 
nd keep stopping There is another feature fully as important as 
ll the contradictions are the mechanical details above outlined. In order 
at do this usually to absorb the factual atmosphere and to produce 
It is hard to lay down any a natural effect it is always well to go and see the 
is cases differ so in this particu- places involved in the case where the facts relate 
s possible to give a fairly con- to some physical factors, such as a building, a ship, 
facts with some incidental a certain neighborhood and so on, and also care 
if one or two disputes fully to study the technical nomenclature applicable 
be explained a little later. to the subject. In almost every instance it is pos 
‘al sequence has been sible with a little extra labor to immerse one’s self, 
£ ourt has a definite view of the as it were, in the technical jargon of the particular 
sic facts, it isy to describe the character of field. The wisdom of this course is most apparent 
evidencs the disputed points. Where the when the members of the court show themselves 
lat simple it is sometimes possible to be already thoroughly familiar with the particu 
nnected story by elaborating on lar field and appreciative of the use of language 
he disp | evidence as one goes’ having a precise and particular connotation in that 
matter is that one field. 
ne way what facts The next consideration is the method of arguing 
what facts are in. the law. It is always helpful at the very outset 
tion in the evidence of the argument to make a clear statement of the 


drawn from the nature of the appeal, indicating the power of the 
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court to entertain the appeal, together with a very cluding all the various analogies, are legior 
short summary statement of the character of the such instances it is generally a mistake for coun 
points which will be argued. This is a difficult for the appellant to go out of his way to elabor 
thing to do, but it is quite necessary so that the upon some incidental legal feature of the case wl 
judges may follow the statement of facts and pre-_ he regards as difficult or impossible to answer 
pare themselves for the more detailed description such cases it is generally better to say 
of the law points in due course. A little practice nothing except by way of reply after one’ 
and experience will make this method an easy one has concluded his argument. 
to follow. In general, when the case is c 

In discussing the law, certain things are def the questions ol law are numerous 
initely taboo. Many lawyers in their oral argu is to try so to arrange the argument 
ment run on something like this: “The point we adversary to discuss the legal poi 
make was sustained by this Court in the cose et nur contentions. It is & matter o 
Brown v. Shyne, 242 N. Y., page 176, as well as by % must be realized that the case 
the older cases of Haffey v. Lynch, 193 N. Y., page 67, _, 
and Hubbard v. Matthews, 54 N. Y., page 43.” This 
reference to the names and citations of cases is 
futile. There is not one chan in a thousand Argument for the Respondent 
that the members of the court are going to re 
member the names of these old cases, and thi If the appellant submits, it 
rigmarole of cases and citations is boring in the strategy for the respondent to arg 


be won or lost as the emphasis is shifted 


to another of the legal phases of the 


extreme. The lawyer should be able to talkin terms pyts him upon the defensive and gen 
of his point of law and if the court of last resort jad effect. Where the case is frankly 
has really already decided that question, it isenough case, however, and there is no denying 
tO s8) that at has “Rates > ag ; if some Case 15 the court may well decide either 
sygege to by ae a ee ounsel wee we state ceem much better strategy to tak« 

oh ? ere ee ae cog poree tea ory he ug es horns and argue the case fully, « 

, how *» analogy exists an lake ; arg ; . 

show 10W the an logy eX! i make Ms irgu appellant has submitted. 

ment without any reference to names and citations 
They confuse the court a il the continuity of ,, 
the argument. As a re are, ingenuity and 


+ 
I 


some lawyers feel that whet 
1e respondent it is necessary for 
all the facts again, even though the 
already stated them clearly and accu 


definitely bad procedure. If the ap] 


experience it is possible ike the discussion o 
the law points just as interesting if not more inter 
esting than that of the facts, however dramatic the 
latter may be. 

In his argument of questions of law, it is sug 
gested that in general the most strategic procedure 
for counsel to follow is to sel the one big central 
h he hopes to obtain a reversal, 


the facts fully and accurately, the 
whatever in the respondent talking al 
at all. He should get down to his la 
his side of the case without delay 
titious rel ashing of the facts bor 
distraction and is apt to put the 
of mind where they pay very little 
really important part of the respon 
Both with respect to the respor 


point of law on whi 
to concentrate on that and so to arrange the various 
phases of his argument that this point will be fully 
and clearly understood in every aspect. Peppering 
away with a lot of miscellaneous points of more or . . . 
less importance is apt to leave the court without ippellant it is very inadvisable ‘ 
any very definite impression that the judgment or irrelevant matter. The judges 
order should be reversed. If the forces are mat this irrelevancy and to draw 
shalled so as to deliver one good, solid blow, the counsel is trying to pull the woo 
appellant's chances are greatly enhanced. Naturally, and draw their attention away ir 
the selection of this point requires considerable skill The effect is frequently disastrou 
and judgment. Furthermore, it is not a rule of may be pleasing to one's client or | 
universal application, as some cases are of such a_ in the courtroom listening to the 
character as to make it possible and advisable to same is true to a greater degree 
argue two or more points with almost equal force. matters outside of the record, Thi 
In other cases, however, the points are of a more _ ble practice and never does any 

or less contradictory character so that it is abso- Just as counsel for the aj 

oO guide the interest of the court 


; : 
| 


lutely indispensable to decide on one and hammer 
away at that, leaving the re ye studied by the 
members of the court when they read the appel to the appellant, so it 1s equally 
lant’s brief. sel for the respondent to checkmate 


; 
t 
1 
' 


yy his adversary to phases of 


Just as there are difficult and embarrassing sort and guide the discussion into 
factual matters in every case, so also are there dif able to the result desired by the resp« 
ficult and embarrassing features of the law \s a ing could be a more serious mistak« 
general rule these difficulties should be met head-on to answer the arguments made 
just as with respect to matters of fact. Where the appellant. These arguments may 
law points are simple and wholly lacking in com signed to lead counsel for the resy 
plications, this method is the only admissible one the woods or they may lead hin 
to be followed. tionally. The proper line of attack 

On the other hand, cases arise not infrequently the respondent to adopt is to pro 


where the law points in their various aspects, in- strate by his discussion of the | 
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that it should be 
ms are secondary. 
ral special difficulties which fre- 
pondent’s point of view 
treatment. The first 
ikes a perfectly wretched 
that the court, with an 
of the facts, has indicated 
tements that it is def- 
nt and for affirmance. 
do? The old gag about 
ilge is with you is, gen- 
, as it is easy to keep 
changes his mind and 
e course to be pursued 
the nature of the case. 
a strong one, 
a purely per- 
and let it go at that. Where 
se one, however, counsel for the 
frankly state that the facts have 
ear and then proceed to open up 
stating the facts fully and mak- 
rt understands the points the 
neet. He should then proceed 
nts squarely so that the court 
hat the issues are and get the 
an argument as the re- 


right 
lerati 


onsit 


the res 


caretu 


peliant m 


is really 


vo through 


cial effect of as good 

ondent cal I K¢ 
Another important consideration from the view- 
nt of the ndent is how to treat the situation 
has either garbled or mis-stated 
mistake to charge one’s adversary 
The instances are 
deliberately tries to mislead the 
better course to follow is to Say 
misunderstanding the facts have 
nfused and then to proceed with 
tion and with appropriate reference 
he record to tell just what the 
This is the gracious and proper way 
tuation. An appellate court is no 
1 dog fight, and the man who be 
fraud and falsification is 
himself holding the short end of 
antagonize the 


hen the apy 


slead the court 


“res oT 


ctics naturally 

problem of how to handle 

brought up by counsel for 

argument but not referred 

f. Sometimes these points 

metimes they are merely a 

me obscurity in the appellant’s 

le very little impression. These 

st dangerous of all, as they catch 

unawares. The proper course for 

he respondent to pur is to state at the very be- 

inning of | rgument that such and such a point 

s new, that it t sti him as being very im- 
ortant in I 

rought up ore, but that he 


, 


act that it had never been 
should like to have 

few days to put in an additional brief in case 

he feels ther something special he wants to say 

ibout it. In this way all confusion and embarrass- 
ent is eli ted and the point may well be lost 

n the shu fie 

Questions from the Bench 

ngs up the most delicate and beyond 

difficult task of the advocate. 


This 


question the most 


Questions and remarks from the bench fall into 
a large number of categories. It is obvious that, 
whatever the nature of the questions, the lawyer 
should retain his poise and composure and under 
no circumstances lose his temper or become im- 
pertinent or disrespectful. Whatever the aggrava- 
tion and however unfair the question may seem to 
be, there is no possible justification for imperti- 
nence or disrespect. 

Sometimes judges have a misguided sense of 
humor and ask questions merely for the purpose of 
poking a little fun at the lawyer or perhaps of 
easing the tedium of a boresome session. In such 
cases the only thing counsel can do is to try to 
see the humorous side of the situation and fall in 
with it without becoming unduly disturbed. If the 
interruption is repeated or followed by other similar 
questions, there is nothing to do but answer them 
in good grace, coming back to the relevant facts 
of the case and the points which one has to make. 

In this connection, and with reference to all 
advocacy, it is quite important for the lawyer not 
to take himself too seriously. It is so easy to become 
pompous or self-important or in some way to take 
offense at something said by some member of the 
court or by one’s adversary. This should never be 
done. The effect is always bad. 

Another difficult situation to handle involves 
questions by the court requiring a direct and un- 
equivocal answer upon a matter which counsel had 
planned to discuss at some length later on in his 
argument. The following would seem to be the 
best course for counsel to pursue. He should first 
try to have the matter held in abeyance so that it 
can be taken up in the ordinary course. If this 
effort is unavailing there is absolutely no alterna- 
tive other than to go into the whole subject thor- 
oughly and completely and to do it in a way that 
involves no criticism or reflection upon the judge 
who asks the question. In other words, what he 
should do is to say something like the following: 
“Judge, you have put your finger right on one of 
the very important phases of this case and the 
evidence on it depends upon the characterization 
which I put on this evidence on the one hand and 
that which my adversary puts on the other hand, 
and that evidence is as follows,” and then go ahead 
and explain the whole thing. It is quite important 
that this be done in a way that is acceptable and 
pleasing to the judge who asks the question, rather 
than antagonistic to him. 

Sometimes a judge will question counsel upon 
some matter to which the latter has not given ma- 
ture consideration. In such a case counsel should 
frankly say that he has never considered the point 
before and that he does not feel that any haphazard 
thoughts that might come to him in the course 
of the argument would be of any value. To adopt 
the other course and merely to guess or try to 
reason the matter out on the spur of the moment 
only leads into difficulties and perhaps into admis- 
sions which may prove harmful on some other as- 
pect of the case. 

A problem of considerable difficulty is presented 
when the judges begin to talk among themselves 
and are apparently paying no attention to the argu 
ment. In some courts this is done a great deal and 
in others almost not at all. In such instances some 
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CHARACTER AND FITNESS FOR THOSE ABOUT 
TO BE NOMINATED OR APPOINTED TO 
BENCH 


By Hon. Epwarp R. FINCH 
| thre a tpreme Court, A ppellat 


Fi Sf Det wrtine) 


Ameri 
the 


R. Chairman, President Evans of the 
can Bar Association, 
New Jersey State Bar 
In speaking before fellow 
there is so much to be 
order that a speaker does 
subjects for an address. 
One of the most important subjects before the 
community, the bar and the bench today is the best 
method for the selection of judges of state courts, 
in order that our judicial department shall continue 
to render the kind and char: r of service for 
which such courts and that the 
faith of all therein lessened but may 
be maintained and, if possible, 
From time to time there 
of great dissatisfaction among citizens generally 
over those selected sitions 
The citizen will tolerate politics and considera 
tions other than the merits in 
except in the courts 
erance upon charges of politics and graft alleged to 
be present in business a 
but insists that the 
children a resort to 
and in fact against wh: may 
his faith in the courts is shaken, he will know not 
where to turn and his sense of security will be gone 
In our form of government, with no provision 
for continuous personal responsibil in any head 
of government, a diminution of faith in the courts 
will spell despair. The 
mon citizens before them and 
full brings forcibl 
need of the highest 
judges who pass on 
For the fore 
satisfaction with 
ing judges. Further 
tional Bar program on the selection of judges, spon 
sored by the American Bar Association Truly it 
may be said that the best method of selecting 
judges presents itself before us as a problem today 
more acutely than eve 
The topic, therefore, upon which I have chosen 
to speak is entitled “A Non-Political Veto Council 
on Judicial Character and Fitness for Those About 
to Be Nominated or Appointed to the Bench.” 
May I say at the outset, so that there will be no 
misunderstanding, that I have nothing 
for the honorable men and 
bench. Nor do ] 
yr delivered bef 
erations of the Bar, Committee t j 
of Local Bar Associations at Ant ] ting of the 


Association, on 
Annual Meeting of th 


Members of 
Association: 


members of 


' 
ind 


the bar 
to put our house m 
from lack of 


done 


not suftter 


were constituted, 


may not be 
increased. 
arises visible evidence 


for judicial p 


every other position 


Oks with easy-going tol 


1 in many public offices, 
remain for him and his 
may repair in faith 


come. If once 


* courts to sum 
them 
corresponding 
fitness in the 

issues thus presented. 


powel 
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facts out Y 
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methods an 
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results of choos 
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but praise 
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Presidents of the Fed 

Fitness, and Presidents 

New York State Bar 
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Vew York 
condemn those who are engaged in leadi 
recting political organizations. Political 
we always have had with us and 
with us. I have no sympathy with thoss 
by all the means in their power to destr 
party system. A responsible party ten 
continuous responsibility. The locatior 
ous responsibility upon a party proud 
makes for the public good. Such part 
finitely more beneficial to the country 
other alternative—irresponsible blocs 

My purpose today is to discuss frot 
point of public policy whether it is 
important to committee on 
fitness for those who are to ascend tl 
for those who are to be members of tl 
acter and fitness are infinitely more it 


alw ays 


have a 


desirable attributes in a judge than in 
though needed in both. A lawyer has 
on the watch, whereas the parties must 
the judge with all their guards down 
tance of character and fitness as betwee 
and the judge is recognized by the aver 
who may seek as lawyer the clever and 
but chooses the honest in preference t 
judge concerning whose character t! 
doubt. Yet we are accustomed to 
admission to the bar of an applicant 
pletion of long years of study, if 
satisfy a committee on character and 
is qualified for admission, while year 
observe supinely our judges nominate: 
of a political party who discloses the 
by him at the opening of the so-call 
vention. 

We must not be led away by t 
fail to observe what happens to u 
has been said 
is a code 


But our gove 


“Our government in theory 
rystallized in the Constitution. 
is nothing but men and women in office. It is 1 
functions only through the medium of person 
spective offices, from the presidency to the | 


whether a 


The question 
elected or appointed does not, it see! 


pare in importance with whether ther 
non-political veto power which could 
didate unfit as to character and fitnes 
appointed or elected for a long tern 
I think we will all agree that tl 
stitutes the cornerstone in our form 
government may come 
we can keep the judiciary a plac 
may repair in fact and in faith, tha 
but the merits shall 


l determine tl 
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of changes in 
erpetuation o 
rnment. 
e Gambrell, at the meeting of the 
r Association Delegates of the 
ociation, at Grand Rapids, last 
entitled “Better Ways for 


rovernment as 
the substance of 
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rt ¢ 


rt time becomes 


body. as so 


merely another patronage appendage to the domi- 
nant political organization of the moment. From 
the standpoint of the political organizations, if a 
body such as is proposed was capturable politically, 
then each of the political organizations would seek 
to capture such a body because if they did not, their 
opponents would. Yet if such a body was practi- 
cally immune to capture by any political organiza- 
tion, then I believe that the leaders of all political 
organizations would welcome the creation of such 
a body, as it would give them an excuse for failure 
to name persons whom they do not consider fit for 
judicial honors. It is well nigh impossible today 
for a political leader to deny to a powerful subleader 
among his followers the latter’s desire for judicial 
office. Admittedly the boss of a political party has 
the power to nominate or he becomes an impotent 
boss and must confess his weakness to his follow 
ers. As a boss of a political organization, he like 
wise must be able to secure for his followers the 
nomination or appointment of those whom he rec 
dmmends. With the creation, however, of a non- 
political body on judicial character and fitness there 
would always be an excuse for the political leader 
to say to his followers demanding a judicial post 
that he would have to assume the risk of a veto by 
the non-political veto council on judicial character 
and fitness. The creation of such a non-political 
body, if in fact made non-political, would be wel 
comed certainly by the political leader who has suf 
ficient vision and acumen not to wish to degrade 
the judiciary, knowing full well that thereby retali 
ations will come upon his leadership. 

In selecting such a body it should be composed 
of those elected to other important positions which 
are non-political in character. I do not attempt to 
give the exact composition but only to indicate the 
principle upon which it should be chosen. If a Ju 
dicial Council or a Ministry of Justice can be con 
stituted in such a manner as to be non-capturable 
politically, then to such a body could be given the 
right to pass on the judicial character and fitness of 
those to be named for judicial office. 

\pplying the plan practically, I suggest that 
this body be composed of the President of your 
State Bar Association and of the presidents of other 
organizations, so that representation is given to ey 
ery section of the population. Every section of the 
population is now represented by some responsible 
organization. By composing the council of the 
presidents of such organizations, you are assured of 
persons who have been chosen to lead by those who 
work with them and know them intimately. In the 
great majority of cases this insures men of char 
acter, integrity and some real ability. Furthermore, 
if the organizations are really representative, as 
they should be, they will have within themselves 
sufficient vitality to prevent outside influences, po- 
litical or otherwise, interfering to prevent the 
choice of leaders based on character and fitness. 
This will prevent politics from dictating the choice 
of the presidents of these organizations. 

Take, for instance, the practical application of 
what I am trying to say. I think it would be well 
nigh impossible that a political organization could 
name the President of your State Bar Association, 
so as to be able to control the council on character 
and fitness of candidates for the bench. Further 
more as the council is made up of presidents of these 
various organizations, the political organization would 
not only have to capture the President of your 





146 


AMERICAN Bar ASSOCIATION JOURNAL 








State Bar Association, but also the 
other organizations. I think, 

conceded that by this method of selection we will 
have created a Non-Political Veto Council of men 
with character, qualities of leadership and ability. 

The choice of organizations must be such that 
each portion of the community is able to feel that 
they are truly represented in this council and that 
there will be no discrimination against them be- 
cause of lack of representation. Not only must this 
council be composed of men representing organiza- 
tions of state-wide position and influence, but there 
must also be upon this cou | those who know the 
local candidates. I therefore suggest that, in addi 
tion to the President of your Stat \ssociation 
and presidents of other organizations of state-wide 
standing, there be added to the council the presi 
dents of the local bar associations comprised within 
the Judicial District from which the candidate for 
the bench is to be nominated. 

In applying this principle to the State of New 
York, I suggest that, in addition to the Presi- 
dent of the State Bar Association, there be added 
the President of the State Grange, representing the 
agricultural section; the it of the Chamber 
of Commerce, representing the banking and large 
business section; the President of the Merchants’ 
Association, representing the merchants; the Presi- 
dent of the State Federation of Labor, representing 
labor, together with one member to be appointed 
by the Governor and one each by the President of 
the Senate and the Speaker of the Assembly to 
gether with the Presidents of the local Bar Asso- 
ciations and the member of the Board of Regents 
of the University of the State of New York within 
the judicial district from which the candidate is to 
be chosen. With reference to the State of New 
Jersey the same principle can be applied. To turn 
a body so made up into an appendage to a political 
organization would be well nigh impossible. 

Many of the essentials of the above plan have 
been tried successfully elsewhere. A body some- 
what similar but more political in character is 
working effectively in Massachusetts. There eight 
members elected in various districts throughout the 
state, form an “Executive Council.” Any appoint- 
ment by the Governor to the bench and to many 
other offices has to be confirmed by this Council, 
over which the Lieutenant-Governor presides. In 
Massachusetts all judicial tenure is by appointment 
of the Governor. Appointment by the Governor, as 
contrasted with nomination and election, definitely 
locates responsibility on the Governor as a duly 
elected official. Yet in Massachusetts we have a 
body exercising a veto power over appointments 
I am informed that this method of appointment and 
confirmation has worked very well in the past and is 
continuing to work well, even where the Governor 
and the Council are of varying political complex 
ions. As noted, even this Executive Council is apt 
to have more of a political complexion than is the 
one the speaker has proposed, yet the creation of 
this Executive Council, I am told, has made every 
Governor of Massachi very careful in making 
these appointments. 

As showing how is the considera 
tion of the subject of this paper, I cite various plans 
put forth elsewhere in the United States. 

In Michigan, where judges are nominated in 
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presidents of the 
therefore, it must be 


sar 


Preside 


; 


W idespre id 


committee on se 


; 


lection oO} judicial 
Michigan State Bar 
appointments by 
satisiactory but your committee 
Governor’s power in this respect should be 
check. Experience has proved that the voters 
confirm the Governor’s appointee by electing 
office. However, popular election never can 
tial check upon his power of appointment. 
judicial commission should obviously be mu 
to this end. 
“The committee recommends a con 
nine members, three to be chosen by the f 
the directors of the Bar Association; terms to 
and staggered; not more than two members t 
from one Judicial district. It is proposed that 
pointed by the Governor l 


commission rt} is virtually the 


condidates, 
\ssociation, said 


{ 


“The judicial 
main been 


the Gover 


with the advice 
Same as 
system.” 

A report of a 
Bar Association has been adopte 
ecutive Committee of the Association, 


mends a method for selecting judges 


Special Committee 


land 


“When a judicial office becomes vacant, the Jud 
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Justice of the Supreme Court as Chairman, 
Court of Appeals, one Judge of the Courts 
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In Georgia a committee of twent 
sentative Georgia citizens was form: 
sented a judicial plan which has be: 
the Georgia Bar Association. It pr 
Governor shall make Supreme Court 
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the bar have always 


rendered this service willingly and gratuitously and 
there is no reason to believe they would not con- 
tinue to render this service. Moreover, this subject 
so touches the hearts and the minds of all citizens 
that I believe all those named will gladly serve. 
But even if only those who were members of the 
bar should serve, such a Council would still func- 
tion effectively. 

In conclusion I believe that the members of the 
bench, the bar, and laymen are ready to unite for 
the enactment of any effective plan, which is prac- 
tical and which is and will continue to be non-po- 
litical, to place only those of character and fitness 
on the bench. It seems to me also that the aver- 
age political leader desires and will welcome the 
same thing. The average political leader, being a 
practical man dealing with practical men, recog- 
nizes more keenly than the average citizen the harm 
that may come to him and to his children and 
grandchildren from a bench lacking in character and 
fitness. Once this political leader is assured that no 
political agency can gain possession of the proposed 
body, such political leader will not oppose because, 
in the language of politics, it gives him “an out” 
with any aspirant, however powerful politically, 
who desires a place on the bench but is unfit. This 
aspirant may demand from his county leader that 
he be nominated. A fair excuse by the county leader 
would be that neither he nor anyone else could con- 
trol the Council on Judicial Character and Fitness. 

Public sentiment has already crystallized to 
the point of demanding that the names of nominees 
or appointees be made known at least twenty days 
in advance of their appointment so that time may 
be given for consideration by the public whom they 
are about to serve. A bill to effectuate this purpose 
has been introduced in the Legislature of the 
State of New York. This is in the public interest, 
for as soon as a judge is named for appointment or 
nomination all voices tend to become silenced, since 
he may then serve for ten to fourteen years and 
no member of the bar who may practice before him 
and no member of the community in which the 
court sits, can afford to criticize, no matter how 
great the justification. The proposal put forth 
herein not only affords time for public considera- 
tion but accomplishes much more. Even if, how- 
ever, it were deemed wiser to consider and reject 
names privately, as is done now with applicants for 
admission to the bar by Committees on Character 
and Fitness, this would only remove an incidental 
advantage of the plan proposed in this address and 
not interfere with its main accomplishment. 

After all the above plan only makes compul 
sory that which is done now voluntarily by the 
Bar Associations alone and which is universally ap 
proved as in the best interest of the community, 
the bench and the bar. Instead, however, of rest- 
ing this veto power in the bar alone, it is made 
to rest in a body representative of the entire com- 
munity. Am I assuming too much in suggesting 
that all will agree that such a plan is desirable 
if the proposed body is so constituted as not to be- 
come an additional political body? Of course, such 
a plan will require an amendment to the Constitu- 
tion, but in recent years there have been amend- 
ments to the Constitution, the subject of most of 
them not comparing in any way in importance with 
the subject of the character and fitness of those 
about to be nominated or appointed to the bench 





A NEW DEAL FOR JUSTICE: OKLAHOMA SUPREME 
COURT BOLDLY EXERCISES POWER 


Court Decides Not to Wait Longer on Legislative Authority to Make Use of Commi 
sioners but Goes Ahead and Appoints Them Itself—District Judges Volunteer to 
Act in That Capacity and Assist in Clearing Congested Docket—Court Holds 
[It Is Merely Exercising Powers Which Are Necessarily Implied in the Con- 
stitutional Mandate to Administer Justice Without Delay—Assumes 
Full Rule-Making Power 


By Puitie KATES 


Me mber of the 7 ulsa Oklahoma 


HIEF JUSTICE HUGHES in the Minnesota _ their services, as special commissioners to 1 
Ec" Mortgage Moratorium Case, decided January write tentative opinions and to suggest judg: 

8th, remarked that, though an emergency does mediately upon the adoption of the resolut 
not create governmental power, it may furnish the oc- trict judges were notified of the res 
casion for the exercise of power hitherto unused. and within a few hours thirtv-five of th 

If our economic system is to survive without teered their services. The Chief Tustic« 
essential change of its present frame, the courts in out records the same day and over 
the [ nited States must be (as our modern automo evde ware sect cut the Grob wack. 
bile engines) geared to speed without strain. This Sl Mies chandler ‘Gt this ddleae te 
can come from assumption of power by the courts, , we a 
eh aidiie wey towards modernizing procedure, it is propos 

Legislative dein teids ent dee th eet ee Oe three hundred members of the Bar be : 
Legislatures have not kept pace with the needs of 
the time. 

Almost twenty-five years have elapsed since 
President Taft asked Congress to confer upon the 
Federal Supreme Court the Rule Making Power as 
to Law Actions. Congress has not yet acted. 

3ut in some, if not indeed in all of the states, 
the Supreme Courts have in their Constitutional The action of the Oklahoma Supret 
Creation the power to gear up the administration the Judicial Council really recognizes all the 
of justice to the needs of modern business. quasi judicial boards as part of one 

Recognizing that delay in the administration of whose units should cooperate in the adn 


justice, being often a denial of justice, is, though an justice. 


sioned as special masters of the Court 
If this is done, it is expected that the 
cleared during the present year. The p 
the Bar to assist the Court was approved 
cial Council on February 3, 1934, and a cot 
appointed to construct the machinery 
plan into effect. 


Not only the Judiciary but the 
age-old evil, always an emergency, the Supreme Court nized as part of the system. Theoretical 
of Oklahoma is inaugurating a plan for the dispatch bers of the Bar are officers of the court 
of business which calls for the use of power not hereto- advocates. Under the Oklahoma Exper 
fore exercised by American courts to be called on to serve the courts as r 

Since Oklahoma was admitted to the Union That the Bar of the State is readily rtin 
(apparently) radical step is seen from the fact that or 
has become more and more clogged, until now there February 3 (the day the Judicial Council held 
are Over two thousand appeals undisposed of. In 1932, meeting in Oklahoma City), the Bar of 
Chief Justice Fletcher Riley announced that it would the second largest in the State, held 
unanimously approved the action of tl 


twenty-seven years ago, the docket of its Supreme Court 


+} 


take three hundred and fifty years to clear the docket 
at the rate the court was going. The court in January, the Council. Since from Tulsa comes 
1932, adopted a new rule by which oral argument was most important litigation in the State 
to be allowed only by permission of the court. This ter of the oil industry), the prompt action 
and other reforms speeded up business so that at a_ 1S significant of the attitude of the Bai 
meeting of the State Bar at McAlester last December ties. 
(1933) the Chief Justice announced that the docket IT. 
might be cleared within fifty years. This, however, Che real point of interest in th 
can scarcely be called speedy administration of justice; Oklahoma Court is that it is assun 
and the constitutional duty of all courts is not only powers which it feels are necessarily 
that they deal out justice, but that they do so without constitutional mandate to administet 
delay. delay. 

\t a special conference called by the Chief Justice Heretofore the Court has wait 
on January 3, 1934, the Court determined to appoint authority to make use of commissiot 
all the District Judges of the State, who might offer determined that there is implied in the 
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a superintending control over all inferior courts, boards 
and commissions. Under this grant the Court unques- 
tionably has the full power to promulgate uniform rules 
for the trial courts in trial procedure; if it exercises 
that power and if rules for trials be promulgated by 
the Supreme Court, the trial of cases will be simpli 
fied and the congestion of the trial dockets may be 
eliminated. 

If this is not done, the administrative 
which are arising from the necessity for speedy termina 
tion of business disputes may supplant the courts; as 
Holdsworth points out happened in Italy after the 
promulgation of the decretal Saepe Contingit by Clem- 
ent V. in 1307. 

“It was the purging of the law of barren techni- 
calities,” he writes, “which enabled the merchants to 
take a position of importance equal if not superior to 
that of the lawyers, in the mercantile tribunals and so 
to modify the law to suit the exigencies of trade.” 
Holdsworth’s History of the Common Law, V. 82. 

Not only in trials but in appeals are the courts 
clogged by rotting precedents. It is proposed that by 
Rule the Supreme Court of Oklahoma direct that the 
record be limited to only such pleadings, evidence and 
proceedings as are necessary to present the question 
brought up for review. This is an old rule; but the 
rule is not only old, but dead. In practice appeals 
may be dismissed because the record is not com 
plete. So the record becomes a trash heap of all 
the immaterial matter of the trial. By providing in 
the Rule that no appeal shall be dismissed for defect 
or Omission in the record, but that upon proper 
showing the record may be sent back to the Board 
or Court from which it comes, for correction, en 
largement or diminution, it is expected that appeals 
will be so simplified and heard with such speed as 
to discourage appeals made solely for delay. It has 
also been suggested that where the Court finds that 
an appeal is made solely for delay, a penalty be 
imposed upon the appellant. 


IV 


The proposal that the Court assume the rule-mak- 
ing power received the almost unanimous support of 
the Oklahoma State Bar at its annual meeting last 
December (1933) and within a week the Court acted 
by sitting in divisions and calling in special commis- 
sioner;s. 


boards 


The simplicity of the plan reminds one of the re- 
forms initiated by Lord Mansfield when he became 
Chief Justice of the King’s Bench in the Eighteenth 
Century. At that time the Court was accustomed to 
have causes argued at several terms until the delay in 
decisions had become a scandal. Many proposals for 
relief were made but none adopted until Lord Mans 
field settled the matter, though he shocked all Eng 
land, the day he took his seat, by deciding in the after- 
noon cases which had been argued before him that 
very morning. 

The action of the Supreme Court of Oklahoma 
shows that the delay in trials and in decisions on appel- 
late matters may be eliminated by the courts them- 
selves, without Legislative authority. In practically 
every State Constitution there is a general grant of 
Judicial power to the courts; and if not an express, 
an implied grant to the Supreme Court of supervising 
power over inferior courts, The exercise of this power 
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boldly and directly will solve the problems of the law’s 


delay. 

In a recent report on Improvement of Rules of 
Practice in Trial Courts, made to the Illinois Bar, by 
a committee headed by Major Edgar B. Tolman, it was 
pointed out that at common law the court of King’s 
Bench, as an appellate tribunal, was vested with and 
exercised the power to make rules for the Nisi Prius 
courts. “Not until the middle of the nineteenth cen- 
tury,” says the report, “did Parliament begin to exer- 
cise its power in the field of judicial procedure (Civil 
Procedure Act, 1833) ; and even then, the rule-making 
power of the English courts recognized and 
utilized.” 

It is strange that in the States of the Union where 
the Judiciary exists as a Constitutional branch of the 
government with which the Executive and Legislative 
Departments are forbidden to meddle, the courts func- 
tion under the hamstrung codes which the Legislatures 
enact ; whereas in England, where the courts are wholly 
under Legislative control, the rule-making power is 
fully exercised. Professor Hepburn (Select Essays in 
Anglo-American Legal History, Vol. 2, p. 682) 
notes this: 


was 


“In the American codes almost all the principles and rules 
of judicial procedure were framed for, but not by, the judicial 
power. They were the direct work of the Legislature. They 
exist in the forms of inexorable law. In the English system, 
on the other hand, almost all these principles and rules are 
framed for and by the judicial power, but under a delegated 
authority from the legislature. Excepting a few general pro- 
visions, the principles and rules of procedure in the English 
code exist not directly as statutes, but as rules of court. In 
other words, the courts themselves were permitted and required 
to build the complicated machinery which they must operate, 
and they may modify it as their experience suggests, without 
resorting to direct legislation.” 

If the Common Law of England recognized the 
rule-making power as extending to a full control over 
procedure in courts wholly under Legislative control, 
how much more should that power be recognized in 
courts free from Legislative interference under Consti- 
tutions which limit the Legislative as well as the Judi- 
cial and Executive power? 

It was pointed out in Major Tolman’s report 
that the Ordinance of 1787 for the government of 
the Northwest Territory made the adoption of the 
common law mandatory in the States to be erected 
from that territory; and specifically required the 

: : | 
adoption of the common law as to judicial proce- 
dure. As Major Tolman points out in the report, if 
the common law is in force in regard to judicial 
procedure, it follows that the rule-making power of 
courts is implied in the Constitutions of those 
States which so recognize the Common Law 

From this it follows that the Legislatures are pro 
hibited by the Constitutions of the States which have 
adopted the Common Law from taking away from the 
courts any judicial power vested in them by Constitu- 
tional grant, where the Constitution also prohibits the 
Legislative power from interfering with the exercise 
of the power of the Judicial Department. 

Since in most of ‘the States the common law has 
been put in force, and since the judicial department is 
created as an independent branch of the Government, 
it would logically follow that our courts have in them- 


2. The report mentioned cites the following 
Bruner, 848 Ill., 146, 157-159; Greenfield y 
People v. Rose, 207 Iil., 352 1; Shellal 
276 Ill, 333; In re Day 181 73, 88; 
431; Callahan v. Judd, 23 < 43, 34 49; Vaughan v 
Ark., 160; Ex parte Griffiths, 11 nd. 68; Hanr Mitchell 
Div. (N. Y.) 504; Clapp v. Ely, 27 J. L. 622 


cases: People 
Russell, 292 Ill., 392-399 
irger Elev. Co. v. I 

State v. Hopper, 7 


selves the power to enact whatever rules may be neces 
sary for the speedy dispatch of business. The ado 
tion and changing of Codes of Procedure is really, u 
der most of our State Constitutions, the duty of tl 
courts, not of the Legislature. 
V 

The attitude of parliament towards tl 
courts today is interesting, when compared 
attitude of our towards our Legi 
Though parliament has unquestioned p: 
ulate every detail of English procedure 
tom of the Constitution” allows the court 
est freedom. Under the “New Procedure” 
by King’s Bench, May 1, 1932, the right t 
trial in law actions was abolished by rul 
of a jury being left to the discretion of the 

The right to a jury trial in every Cot 
case being the most ancient and sacred 
every litigant, objection to the rule w 
parliament. But the advantages of the 
cedure” in removing intricate questions 
jury was so apparent that parliament did 
tere 


courts 


The point is that the English courts 
constitutionally under legislative control, are recos 
nized as possessing full power to regulate the 
own proceedings, unless parliament limits that power 

The Constitutional Courts of the States ha 
acted as though they possessed no control over pt 
cedure, not expressly granted by the legislatures. 

Logically American courts charged by the ( 
stitution to administer justice speedily must have 
full power over procedure unless the Con 
ating them limits that power. 

The Supreme Court of the United 
ever, from its very beginning, has at | 
recognized the power of Congress to pres 
for it. Power has been conferred on the ( 
Congress to make rules in Equity, in Bankrup 
and in Admiralty, but not in Law Acti 
this power must come from Congressional 
assumed. President Taft in his message to Co 
gress in 1910, said: “I am strongly convinced th 
the best method of improving judicial procedure 
to empower the Supreme Court to do it through tl 
medium of rules of court as in Equity 

If the Supreme Court of the Unit 
a coordinate branch of the government 
pear to follow that the Congress has no mo: 
to prescribe its procedure than the court 
regulate the committee hearings of the Hor 
Senate. As to the inferior 
there is no 


grant 


courts creat 
eress since superintend 
granted to the Supreme Court by th« 
(The Philadelphian 60 Fed. 423) the | 
trol is not so clear. But the Constitut 
logically be interpreted to imply a g1 
as is implied to the Congress and the 
Indeed the Supreme Court assun 
over the actual presentation of cases 
court would scarcely dare to assum 
the great case of Meyers v. U. S. (272 
finally submitted to the Supreme ( 
ber 5, 1924, it was t 
argument on January 5, 
George Wharton Pepper Esq., at 
the court, may address an argument t 
curiae on behalf of the appellant.” 
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guise of adopting a rule go beyond 
into the field of substantive law; 
ly true that Legislatures may not, 
statute, infringe upon the power 


Supreme Court of Oklahoma in 
power granted by the State Con- 
hed with interest, not only by the 


sar of this State, but by the Bars of the other States 
of the Union. 

If that Court will go further, under its Con- 
stitutional power of superintending all inferior courts, 
boards or commissions, and promulgate new rules for 
trials and appeals which will do away with fictions and 
absurd technicalities, it may point the way out of the 
morass in which justice is floundering. 


NATIONAL BAR PROGRAM QUESTIONNAIRE ON 
UNAUTHORIZED PRACTICE OF THE LAW 
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Chairman of Association’s 


Committee on Subject Emphasizes Impor- 


blem and Necessity for United and Coordinated Action in Order to 
Must Be Considered and Dealt with Primarily from the Stand- 

of the Public Interest—Practical Suggestions to Bar Associa- 
tions—Progress on National Bar Program Subjects. 


Committee of the American Bar 
Unauthorized Practice of the 
nth sending out a letter and 


every state and local bar associa- 
to arouse their interest and secure 


s part of the National Bar Pro- 
; should give an accurate picture 
ies in the country are engaged in 
ig law, and of the steps which 
remedy this condition. 
letter will accompany the ques- 


cal Bar Associations: 
ested to confer with the president 
n concerning the contents of this 


nclosed questionnaire. 


for united action and coordinated 


fession to master its own problems 
he administration of justice is ad- 


uughtful students of present day 
in recognition of this necessity 

Bar Association at the Annual 
Grand Rapids, Michigan, in Sep- 


iber, 1933, adopted a National Bar Program and 
ordination Plan 


In order tl 
fail becau 
of effort 
tention of | 
subjects 
his notice 
it “a comn 
me problen 
tablishing 
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1] 
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This commu! 
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ection witl 


out 


ly belonging to 


t the program might not at the out- 


too great complexity and diffu- 
Association proposes to focus the 
; throughout the country on but 
he hope, as President Evans said 


idressed to all members of the bar, 


effort to solve the most trouble- 


of the profession will go far toward 
a firmer footing the position of 


affairs of state and nation right- 

the lawyer but which he now 

of losing.” 

ication deals with one of the four 

f the plan, namely “Unauthorized 
* and should be read in con- 
ites on Unauthorized Practice” 
rican Bar Association in De- 


cember, 1933, to bar associations throughout the 
country, a copy of which may be obtained by writ- 
ing the Association headquarters at 1140 No. Dear- 
born St., Chicago, Illinois. 

It is of the utmost importance that this sub- 
ject be considered and dealt with primarily from 
the point of view of public interest. The in- 
terest of the profession in the self-preservation of 
a monopoly is no more than incidental if it is to be 
considered at all. Monopolies are permitted only 
to the extent that public interest justifies their ex- 
istence. We believe that it is in the public interest 
that the direct relationship of lawyer and client 
should be preserved free of any intervention on the 
part of a lay intermediary. We believe that the 
strict requirements of character and learning, now 
a condition precedent to the right to practice law, 
are essential to the proper administration of justice, 
upon which rests the preservation of property rights 
and personal security. The single and undivided 
loyalty due to a client and the inviolable preserva- 
tion of his confidence do not and can not exist where 
the lawyer is employed by a corporation or lay 
agency to furnish legal service to its customers or 
where it controls his activities in behalf of such 
customers. 

Lawyers, because of the canons of ethics im- 
posed and enforced by themselves on themselves, 
and which express professional ideals beyond criti- 
cism, cannot compete with the salesmanship of lay 
agencies. The interest of the public forbids the 
lowering of these standards of the profession to 
meet such competition and, accordingly, such com- 
petition must not be allowed to exist. 

If, however, in cases where the attorney-client 
relationship should exist, lawyers employed by 
banks and trust companies draw wills and trust 
agreements, lawyers employed by title companies do 
conveyancing, lawyers employed by coliection 
agencies bring suits against debtors, lawyers em- 
ployed by corporation agencies incorporate new 
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companies, lawyers employed by negligence adjust- attend it, is vital to the true administ1 
ment bureaus and automobile clubs present and de- and that in the growth of unauthorized 
1 


fend negligence claims, and so on ad infinitum, danger to the true administration of 
there will soon be left no independent bar. Report of the Special Committee on U1 
The first committee in the United States on the’ tuce of the Law to the American Bap 
unauthorized practice of the law was established in ports of the American Bar Associatio) 
1913 by the New York County Lawyers Associa p. 477. 
tion. Since then similar committees have been cre Please refer this to an appropriat 
ated by bar associations throughout the country your Bar Association, or a special com: 
and the American Bar Association at its Annual to cooperate in the National Bar Prog 
Meeting in Chicago in 1930 passed a resolution cre ject of Unauthorized Practice of the | 
ating a Special Committee on that subject, which in Send blue copy of completed quest 
1933 was made a Standing Committee. The Spe as possible, but in any event not 
cial Committee, following its appointment, sent out ;924 to: 
a questionnaire designed to ascertain the nature and \MERICAN BAR ASSO¢ 
extent of unauthorized practice throughout the ; 
United States. \s a result of the replies received 1140 North Dearborn 
and of subsequent investigation, it has been estab Chicago, Illinois 
lished that unauthorized practice of the law exists And yellow copy to the secreta: 
in almost every branch of the profession and is inim Bar Association. Retain the white « 
ical to the public interest Members of the committee des 
It is requested that each bar association in the minority opinion on any particular qui 
country select the one or more branches of unau so on a separate sheet and attach sanx 
thorized practice most prevalent and most hurtful 
to the public in its own locality and make it a I 


: i ; : . Existing Conditions 
topic of investigation and full discussion at the m4 


1. Which of the following types 
practice are prevalent in your commu 

\. By Corporations or Compani 

(1) Banks and Trust Compa 


next regular meeting or at a special meeting called 
for that particular purpose. It is hoped that the 
matter will not simply be referred to a committee 
to report back to this Association. The Coordina 
tion Plan will fail to achieve its purpose unless it 
succeeds in arousing the interest of and action by 
the bar as a whole 


(a) By the drawing of wills 
(b) By the drafting of ith 
for clients: 


t 
Cl 


Following the meeting please send to the (2) 
American Bar Association a full report of addresses (a) By instituting actions throt 
or reports made, discussion had and action taken torneys in behalf of creditors, to e1 
One step we suggest is that a Committee on the (b) By advertising the furnishi 
Unauthorized Practice of the Law be appointed if 
none exist. The enclosed questionnaire should be (c) In any other way: 


ollection Agencies 


referred to such a committee for answer, a copy (3) Trade Associations and ( 
sent to the American Bar Association and a copy to (a) By rendering legal services 
the secretary of the state bar association. (b) By giving legal advice to 1 
Very truly yours, Club, through an attorney paid by tl 
Joun G. JAcKsoN, than by the client? 
Chairman (4) Land, Title and Abstract ¢ 
Following is the Questionnaire which is being sent (a) By furnishing title opi: 
out by the Committee : insurance ? 
(b) By preparing escrow agrees 
, , 7 . doing a general convey 
Questionnaire on Unauthorized (S) Credit Associations 
(a) By soliciting representatior 


Practice of the Law an insolvent? 


. , ; } > ] ino : . , 
‘6 HE practice of law by unauthorized persons is (b) By cmproying an attorn 
to represent solicited claims ? 

(6) Property Owners Assoc 


\ssociations 


an evil because it endangers the personal and 

property rights of the public and interferes with 
the proper administration of justice. It is not an evil 
because it takes away business from lawyers. If law 
work could be as well accomplished in the interest of 
the public by laymen, the requirements of honesty, 
learning and good character would not have been estab 
lished and insisted on as conditions precedent to the 
right to enter the profession. As a matter of fact, un B. By individuals who are 1 
authorized and, hence, unskillful practices are more apt bar, in giving legal advice in returt 

] 


(a) By rendering to their met 
services through an attorney paid 
7) Tax Reduction Bureaus 
(a) By soliciting business fot 
( 


(8) ther business or commet 


than not to create business for the lawyer. If the prac tee, or performing various lega 
tice of law is to be commercialized, then its standards parting wills, escrows, deeds, mortg 


S¢ 


will likewise be commercialized, and the personal and sale, doing a general conveyancing 
confidential relationship of attorney and client will be before minor courts for their clie1 
come a thing of the past. We believe that the practic (1) Justices of the Peace 
of law as a profession, with all the safeguards that now (2) Notaries Public, 
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3) Banker 

(4) Real Estate Agents. 

(5) Auctioneers 

(6) Insurance Agents 

(7) Accountants. 

(8 Adjusters, in securing tort claims by solicita- 


n, giving leg lvice and settling or dividing fees 


th attorneys 


(9) Disbarred and suspended attorneys 

(10) Other lay individuals 

2. What types of unauthorized practices are 
o prevalent 

3. Which hose types of unauthorized practice 
evalent in your community do you consider most 
umaging to the public? 


II. Banks and Trust Companies 


l. Dotl rporate fiduciaries in your community 
repare (a) wills, or (b) trust agreements for their 
ustomers ¢ 

2. If so, are these drawn up (a) by an attorney 


bank or trust company, or (b) with- 
attorney 


mployed by the 
ut the aid of 

3. Is the situation in reference to unauthorized 
practice by banks or trust companies in your community 
etter or worse than it was three years ago 


4. Do lawyers on a retainer from any bank or 
trust compat your community draw wills or trust 
igreements for third parties, without charge to the 
the request of such bank 


testator or the trustor, at 


or trust com] 


5. De lawyers in your community to whom 
lients are sent by banks or trust companies draw 
wills or trust agreements for such clients without 
charge to the testator or trustor’ 

6. Do banks or trust companies in your com- 
unity furnish customers with blank forms of wills, 
rust agreement other instruments ? 

7. Do lvertising by banks or trust companies 

your comn ty directly or indirectly offer services 
a legal nature If so, please submit copies. 

8. Hay corporate fiduciaries in your com- 
unities, eitl lone or in conjunction With your Bar 
\ssociation, agreed to or adopted any declaration of 


principles which provide against practicing law by 


them? If so, include a copy herewith. 


9. Do banks and trust companies in your com- 
ntracts, deeds or like instruments and 
therefor ? 


unity draw 


make a charg 


III. Collection Agencies 


l. Are lection agencies in your state required 
» be licensed nd bonded? 

2. De llection agencies in your community in- 
stitute and prosecute actions in the name of creditors, 
using attorneys whom they employ, to enforce claims 
which they handle for these creditors ? 

3. D ection agencies in your community, 

issignes editors, institute actions to enforce 
issigned cl ind charge for legal services thus 
r de 

} i) ection ugencies in your community ad- 

ertis« furnish legal services ? ; 





5. Do credit associations in your community em- 
ploy attorneys to handle claims of their clients on a 
fixed salary? 


IV. Service Associations 


1. Are there associations in your community, 
such as automobile associations, landlords’ associations, 
property owners’ associations, or other “protective” or- 
ganizations, which furnish legal advice or services, 
without additional charge, to their individual members ? 


If so, specify the nature of these. 


V. Title and Abstract Companies 


1. Do title and abstract companies in your com- 
munity furnish title opinions without insuring titles? 


2. Do they give an opinion as to title, not pre- 
pared by a lawyer? 
3. Do they draw escrow agreements ? 


4. Do they do a general conveyancing business? 


VI. Lay Agencies Acting Without a Lawyer 


1. How much, in volume, of the unauthorized 
practice in your community would you estimate is 
conducted by laymen or lay organization without 
the interposition in the proceedings of any lawyer,- 
all, a large part, a majority, less than half, a small 
part, or none? 


2. How much of this type of unauthorized prac- 
tice by laymen consists of : 

(a) The drafting of wills, contracts and other 
instruments, and the giving of legal advice? 

(b) Conducting legal proceedings before justices 
of the peace, bankruptcy courts, administrative commis- 
sions, etc. ? 


VII. Remedies 


1. (a) Has any attempt been made to bring at- 
torneys engaged in any branch of unauthorized prac- 
tice before the grievance committee of your association 
or of your state bar association? If so, with what 
result ? 

(b) Do you consider this a feasible and effective 
procedure ? 

2. Do you have a statute in your state forbidding 
the practice of law by corporations and laymen? If so, 
please give the citation. 

3. Which of the following methods do you re- 
gard as most effective to be used by bar associations 
or others in curtailing unauthorized practice? 


Criminal prosecution. 

Injunction. 

(uo warranto proceedings. 
Contempt of court. 

Complaint to grievance committee. 


4. Which, if any, of the above has been used suc- 
cessfully by your bar association ? 


5. Has your association been successful in secur- 
ing the agreement of individuals or associations not 
to further engage in complained of acts of unautho 
rized practice? 

6. Give the name and citation of any 
cases which have been decided in your city, county or 
state within the last three years relative to such unau- 


case or 
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thorized practice, and add any unreported decisions of 
the lower courts. 

7. Please report any cases of this character now 
pending in the courts of your city, county or state. 


VIII. 
1. Has your association a regular committee on 
unauthorized practice ? 


Handling of Cases of Unauthorized Practice 


2. Has your association made any official attempt 
to stop unauthorized practice in your community, either 
by court action or through negotiation? If so, please 
specify. 

3. Do you or would you prefer to report cases 
of unauthorized practice to a state bar association com- 
mittee on this subject for action, rather than to han- 
dle them locally ? 

4. What do you consider as the most important 
steps to be taken in your community to reduce or elim- 
inate unauthorized practice? 

5. Please add any comments, suggestions or in 
cidents of interest, affecting the consideration of the 
subject of unauthorized practice of the law. 


(Signed ) Committee of the 


Progress on National Bar 
Subjects 


Criminal Law and Its Enforcement 
Law and Its 


HE questionnaire on Criminal 
Enforcement, which was sent out from the 


American Bar headquarters in December, has 
stimulated a great deal of interest among local bar 
associations. While, in most cases, it has been re- 
ferred to a small committee to prepare the answers, 
in some instances it has been discussed at a full 
meeting of the bar association where the sentiment 
of the members on the questions propounded has 
been registered. An example of what can be ac- 
complished by this sort of meeting comes from the 
State of Washington, where Mr. G. C. Nolte, as 
chairman of the committee appointed to answer the 
questionnaire, reported to the Tacoma Bar Associa- 
tion. The newspaper account of the meeting 
stated: 

“There is racketeering and political corruption protecting 
it in Tacoma, the situation forming a challenge to the bar of 
the city, the Tacoma Bar Association expressed itself as con- 
vinced yesterday noon at one of the most seriously purposeful 
sessions of the group held in many years.” 

President E. N. Eisenhower stated that there 
was a very definite attempt under way to clean up 
the situation and earnestly solicited suggestions for 
organizing the bar association into a militant body 
for the purpose of improving conditions. 

Tacoma is no worse in this respect than some 
other cities of the country and it is to its credit that 
the bar has courageously recognized the situation 
which exists and is determined to take effective 
steps in the matter 


The Criminal Law questionnaire is 
ing considerable research if 
is to be given in reply to the queries 
reason many associations have not yet 
answers. It is urged that this matter 
mediate attention so that a report may 
to the bar as to the 
found over the country 


accurate 


conditions which 


Unauthorized Practice of the Law 
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A questionnaire on Unauthorized Pra 
Law and a letter from Mr. John G. Jacl 
man of the Association’s Committee, ar 
this issue of the Journal. This mate 
out to all state and local bar associatio1 
are already beginning to come 
dealing with it already exist in mat 
associations, and it is hoped that wit 
state har committees and that of the 
Association, they will be able to mak« 
in retnedying conditions where 
mental to the public interest is fou 


uation 


exist 


Selection of Judges 


Ths questionnaire on Selectien 
out to bar associations at the same t 
Unauthorized Practice of the Law 
one of considerable current interest 


Else 
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of plans are being proposed. 
Journal will be found an article by Jt 

R. Finch, Presiding Justice of the Supreme 
of the First Appellate District of New 
gesting the creation of a Committee 

and Fitness to pass on candidates 


Minnesota, a proposal is made by 

of Minneapolis, for the creation of a “j 
mittee” to be elected by the bar, whic! 
recommendations of candidates fot 
Court, to be voted on at a bar primary 
of the state; in the case of an 
results would be published in the nev 
in case of an appointment to fill a 
results would be transmitted to the Governor 
plan is set out in detail and will be of interest 
all associatfons which now conduct primary 
consider it an advantageous procedure. 


yers election 
spapers, 


vacancy 
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Legal Education and Admissions to the Bar 


No further material on Legal Education an 
Admissions to the Bar has been sent out since th 
December issue of “Notes On } 
However, an active correspondence 
ried on with committees in many state 
subject is under consideration. 
the American Bar standards by rule of 
Mexico, requiring graduation from 
proved by the Association, and approval of these 
standards by state bar associations in Nebraska 
and Indiana, are a convincing proof that progress 
is being made. 

The Supreme Courts of California, 

Jersey and Tennessee have under consideration 
ommendations submitted to them by bar associa 
tions or bar association committees; while in Ala 
bama, Arkansas, Florida, Illinois, | Mas 
sachusetts, Missouri, Pennsylvania, South Carolina 
Texas, Virginia and other states, there is ar ti 
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country 
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ote of Atlanta Bar Favors Change in Method of 
Judicial Selection 


ently 
vs that 


taken by the Atlanta Bar 
the members of the local 
: elmingly opposed to the present 
ethod of selection of Municipal Court judges. At 
is time nominated by the Superior Court 
nch an nted by the Governor. The major- 
y opinion posed to popu’ar election of Mu- 
icipal Court ges and favored giving the Legis- 
ture, inst the County Commissioners, the 
wer to salaries. 
A vote ken on whether or not the educational 
t bar should be 


admission to the 
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Mr. Robert C. Alston, President of the Asso- 
ation, in ¢ nenting on the results of the poll, 
tated, “The present sentiment of the bar demands 

f t selection of the Municipal Court 

idges from Superior Court judges. The peo- 
ple want the Superior Court judges to be judges 
nd nothing n 

“The 


divorce 


nt of the bar also demands a dif- 
ferent 1 of fixing the compensation of the 
udges of the Superior Court and of the Municipal 
Court. The present method of selecting judges of 
id Municipal Courts in this county 
e standing. The devising of a new 
hod demands careful consideration. 
ittee of the Bar Association is now 
problem, and in addition thereto is 

matters pertaining to the admin- 
in Fulton County.” 


the Superior 


work o1 
investigating 
istration of justice 


Conditions of Accession by the 
United States to the World 


Court Protocols 


By Man Ley O. Hupson 
Bemis Professor of International Law, 
Harvard University 


N a paper recently published in the AMERICAN Bar 
ASSOCIATION JOURNAL,’ Mr. Hamilton Vreeland 
purported to find some confusion in the terms em 

ployed in the Protocol of September 14, 1929, relat 
ing to the accession by the United States to the 
Protocol and Statute of the Permanent Court of 
International Justice, and he expressed doubt “as 
to whether there is provided a clearly effective 
means of withdrawal by the United States from the 
Statute and the Amending Statute” of the Court. 
“The United States,” he says, “if it ratifies the two 
organic Statutes of the Court, should in the Protocol 
of Accession be clearly given the unquestionable 
right of effective withdrawal from all three instru- 
ments which it signs and ratifies in changing its 
position, and that right should be clearly stipulated 
to survive a termination of the Protocol by the 
foreign states.” 

The writer cannot share Mr. Vreeland’s doubt, 
and he believes that the “right of effective with 
drawal” is clearly assured to the United States. As 
the point might become important in connection 
with the Senate’s consideration of the three Court 
Protocols, the readers of the JouRNAL may be inter- 
ested in the analysis which leads to this belief. 

It may be recalled that three protocols have 
been signed on behalf of the United States and that 
their ratification is now awaiting the advice and 
consent of the Senate. These are (1) the Protocol 
of Signature of December 16, 1920, to which the 
Court’s Statute is annexed; (2) the Protocol of 
Revision of September 14, 1929, to which certain 
amendments of the Statute are annexed; and (3) 
the Protocol for the Accession of the United States 
of September 14, 1929, which sets forth the terms 
on which, subject to conditions based on the reser- 
vations formulated by the Senate in 1926, the United 
States is to accede to the Protocol of Signature of 
December 16, 1920. The Protocol of Signature of 
1920 has been signed on behalf of 55 States or Mem- 
bers of the League of Nations, of which 49 have 
deposited their ratifications, and it has been in force 
since 1921. The Revision Protocol has been signed 
on behalf of 54 States, of which 46 have deposited 
their ratifications, but it cannot come into force 
until ratifications have been deposited by all of the 
States which have or may have ratified the 1920 
Protocol of Signature; upon its entry into force, 
new texts of certain articles in the Court’s Statute 
will be substituted for the original texts. The Ac- 
cession Protocol has been signed on behalf of 54 
States, of which 41 have deposited their ratifica- 
tions, but ‘it cannot come into force until ratifica- 
tions are deposited by all of the States which have 
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or may have ratified the 1920 Protocol of Signa- 


ture, and by the United States. 

It was originally contemplated that the United 
States would sign and ratify only the 
Protocol, the coming into force of which would have 


Accession 


consummated an effective accession by the United 
States to the 1920 Protocol of Signature and the 
annexed Statute, i.e., the Statute in its original text. 
The Accession Protocol was drafted in 1929 by a 
Committee of Jurists of which Mr. Elihu Root was 
a member. Unfortunately, it contains no provision 
for the United States’ amended 
Statute. When the Conference of Signatories was 
held in 1929, it that the Revision 
Protocol might enter into force before the entry 
into force of the Accession Protocol, and this now 
seems to be very probable; in such event, the Stat- 
ute would have before the United 
States’ accession and if the 
United States’ accession later become ef 
fective the United States acceding only 
to the unamended Statute, which would no longer 
be in force. Such a situation would be unfortunate, 
and the 1929 Conference sought to provide against 
it. 


accession to the 
foreseen 


was 


amended 
effectiv e. 


been 
becomes 
should 


would be 


made 
had 
1929 


It was felt that no amendment could be 
in the draft of the Accession Protocol as it 
come from the Committee of Jurists. The 
Conference therefore did two things 
that the proposed amendments to the Statute would 
not be objectionable to the United States, it put 
into the Revision Protocol a provision (paragraph 
7) that “for the purposes of the present Protocol, 
the United States of America shall be in the same 
position as a State which has ratified the Protocol 
of December 16, 1920.” Under this provision the 
United States had power to prevent the amend- 
ments to the Statute from coming into force, but as 
it has found the amendments unobjectionable, the 
power has not been exercised. To make sure that 
the accession by the United States would, if neces 
sary, apply to the amended Statute, the Conference 
suggested that the United States should sign and 
ratify all three Court Protocols, and on December 
9, 1929, the Government of the United States acted 
in accordance with this suggestion by having all 
three Protocols signed in its behalf. 

It was originally proposed that the United 
States should adhere (accede) to the Protocol of 
Signature of December 16, 1920. Adherence (or 
accession) is a process which takes the place of sig 
nature plus ratification. Now that the three Proto- 
cols have been signed on behalf of the United States, 
it would seem that ratification, not adherence or 
accession, is the next proper step. By such action, 
the United States would become a party to the 
three Protocols. Yet the Revision Protocol is 
merely designed to amend the Statute annexed to 
the 1920 Protocol of Signature; and the Accession 
Protocol merely sets forth the conditions on which 
the United States would become a party to the 
1920 Protocol of Signature. Assuming that the two 
1929 Protocols had come into force, the United 
States would be, in effect, a party to the 1920 Proto 
col of Signature with the amended Statute annexed, 
subject to the conditions set out in the Accession 
Protocol. 

On this analysis, the alleged difficulties obvi 


To make sure 


ously disappear. It is clear that the thre 
are closely interrelated, that they all hang 
as the United States 
no one of them is independent of tl 
Mr. Vreeland’s 
these facts. 
Mr. Vreeland that in the 
withdrawal by other States from the arra 
embodied in the Accession Protocol for 
the conditions offered by the United States 
might result that the United States would conti: 
to be a party to the 1920 Protocol of Sign: 
the 1929 Revision 
sion Protocol had ceased to be in force 


and that so far 


argument seems to 
foresees 
ngemet! 


acceptil 


Protocol, even after 
that the Accession Protocol provides 
that 
by two-thirds of the other States the “present 


after a withdrawal by the Unite 


col” shall cease to be in force; this limit on the c 
sequence of a withdrawal by either side might mea: 
Mr. Vreeland fears, that the other two Protoc 
would continue to be in force for the U1 ted 
no ground for this fear if the inte: 
dependence of the three Protocols appreciate 
Since it is only on the terms stated in the Accessi: 
Protocol that the United States would become 

y to the 1920 Protocol of Signature 
and the 1929 Revision Protocol, and since the rat 
fications of all three Protocols will consti 

single transaction for the purpose of 1 

United States a party to the 1920 Protoc 

nature with the amended Statute annexed 
indisputable that the termination of th 

Protocol would effectively terminate. for 

States, its position as a party to eacl 


state 


There can be 


remain a party 


Protocols. 

It is submitted therefore, that a 
effective withdrawal from all three 
Protocols is assured to the United State 

In this connection, it may be of inter 
that no privilege of denunciation is ¢ 
party to the 1920 Protocol of Signature, 
that which would be given to the United Stat 
by the 1929 Accession Protocol. \ State can witl 
draw from membership in the League of Nations 
but it is vouchsafed no privilege of withdrawing 
from such support of the Court as may be involv 
in its being a party to the Protocol of Signatur 
to which the Statute is annexed. Brazil. 
stance, has ceased to be a member of 
of Nations, but it continues to be a 
Protocol of Signature. Germany an 
given notice of their intention to w 
membership in the League of Nation 
drawal to be effective in two years from 
of notice ; but neither has sought to change 
tion as a party to the Protocol of Sig: 

German Government did notify the | 

did not intend to proceed with two cases which had 
been brought before the Court by German applica 
tions, but it did not attempt to denounce any of 
the Court Both German and 
judges continue to sit on the Court. It is possil 
to argue that an instrument which merely provides 
for the maintenance of an international institution 
may be denounced at any time by party \t 
the 1926 Conference of Signatories of the 
ff Signature, it was said by certain 
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MomMSEN DELIVERS GREETING FROM BRAZILIAN ADVOCATES 


but this view 
\ccession Proto- 

na very special 

would be parties 

Signature, the United States 
at will, with- 
as a part In view of the 
ns which the United States 
| I Court Proto- 
most improbable that the 


ever be exercised 


e W hich could, 


lilying the three 


~ 


Dr. Momsen Delivers Greeting 
from Brazilian Order of Ad- 
vocates to American Bar 

Association — President 
Evans Replies 


MOMSEN, in delivering a mes- 
fr Brazilian Bar Associa- 
‘f the American Bar Association 


the Association in Chicago on 
~ 


om the 


spoke as tollows 
ure and pride that I thank you 
of personally presenting to you 
p and professional esteem from 
Bar Association to the 
\ssociation. Having 
past twenty years, I 
of the mes- 
to you and to 


sincerity 

onor to convey 
nited States 

other proof of the traditional 

s always existed between these two 

it Repul f the Western The 
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eranted by D. Pedro II, the 

During its long life that or- 
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one of the strong- 
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government based 
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his own country- 
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ion of the United 
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Dr. Momsen ON LEFr AND PRESIDENT EVANS ON RIGHT 





to the Honorable Charles Evans Hughes, now Chief 
Justice of the Supreme Court in this country, who so 
ably represented the government of the United States 
during Brazil’s Independence Centennial Celebration 
in 1922. 

“The message of greeting which I have the pleas 
ure and honor of presenting to you comes at an op- 
portune time when the representatives of the republics 
of this hemisphere are gathered at the Pan American 
Conference in Montevideo for the purpose of solving 
our common political and economic questions. Many 
of these problems involve matters of law and a greater 
approximation between the Bars of Brazil and other 
countries of the Americas and their colleagues in this 
country should be sought as a desirable and necessary 
step to bring about a more complete understanding of 
the many questions presented by the complexity of 
our present civilization. 

“In conclusion, Mr. President, I wish to reiterate 
that this greeting brings with it a very sincere and 
wholehearted wish on the part of the Brazilian attor- 
neys to build up a closer relationship with their fellow 
country, and if this message has 
contributed in the slightest degree to such an end, | 
will feel that my efforts in that direction have been 
fully compensated.” 

President Evans then spoke as follows: 

“Dr. Momsen, the greetings of the President of 
the Brazilian Bar Association, which you have so 
graciously presented, are much appreciated and I in 
dulge the hope that from this beginning there may de- 
velop an understanding and fraternity that will enable 
the two associations we here represent and their mem- 
bers to work effectively together for the advancement 
of human needs and the better administration of jus 
tice. Please tell the worthy President of your Associa- 
tion and its members that we greet them one and all 
as brethren in a common cause.” 


colleagues in this 
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A SUPREME COURT MEETS 
RESPONSIBILITIES 

The way to resume is to resume, as the 
late John Sherman said in reference to specie 
payments, and the way to render justice is to 
go ahead and render it, according to Chief 
Justice Riley and the Justices of the Okla- 
homa Supreme Court. 

That Court has called on the District 
Judges of the State to aid it in getting rid 
of a congested docket, and nearly all of these 
judges have answered the call. They will 
examine the records and study the cases sent 
them by the Supreme Court and render ad 
visory opinions to that body. If and when 
approved by the Justices of the Supreme 
Court, they will become its official decisions. 
Thus does the Court expect to make head 
way against the large accumulation of cases 
coming down from past years and arising 
largely from the rapid development of Okla 
homa’s resources and other special local con 
ditions. 

“Justice delayed is justice denied” and 
“the constitutional business of the courts is 
to render justice’—these were the two major 
premises in the Supreme Court’s thinking, as 
it confronted the fact that litigants, in the 
condition of the Supreme Court’s docket, 
were compelled to wait an inexcusable 
length of time for the decision of their con 
troversies. This situation is not peculiar to 
Oklahoma, but the Court was not looking 
for analogies or alibis. It conceived it to 
be its duty to do something about it and to 
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do it promptly. The question then arose 
to the means to be adopted. 

Legislative aid had been invoked, 
had not been given. Intermediate Appellat 
Courts had been suggested, but their cr: 
tion was a process which would take a go 
deal of time, even if such a plan was 
proved. So the Court considered itself, 
responsibility for the Administration of ]i 
tice, and the powers it possessed for d 
charging that responsibility. It did not 
terest itself in any of those refined disti: 
tions which are so prone to delay and defc 
proposals for improvement in methods 
judicial procedure. As stated by Chief Ju 
tice Riley in an article in the January issu 
of the Oklahoma State Bar Journal. 

“We are not concerned whether thes 
powers to be exercised are termed ‘in 
dental’ or ‘inherent’ or ‘latent’ powers, 

a common-sense administration of judici 
business of the State requires the reasonab! 
regulation of how the business of the Cou 
is to be done as a part of the judicial fu 
tion. This includes the cooperation of tl 
bar and the use of lower judicial 
points of congestion.” 

In the same article, after stating th 
the Supreme Court has demonstrated that 
can keep abreast of the docket, but that it 
cannot cope expeditiously and effective! 
with the carry-over of about 2,000 cases 
which represents an accumulation from ear] 
statehood, Chief Justice Riley gives the fol 
lowing details of the Court’s plan for meet 
ing its obligations to litigants and to th 
people: 

“Many times the judiciary has sought 
solution of the problem by legislative a1 
executive aid. Last year legislative autho 
ization for the use of lower court judges was 
requested. An appropriation was sought fo 
the additional Referee authorized by law. 
Okla. St. Bar Journal 90, 1932). But the r 
sult was nil. (St. Matthew 7: 9). 

“Now the judiciary, inclusive of Benc! 
and Bar, proposes to solve this problem « 
the law’s delay, with or without legislativ: 
or executive aid. As stated by Mr. Justic 
Welch, in his excellent paper delivered at 
the Fourth Annual Bar Convention (1933 
‘It is our business.’ 

“By a resolution of the Supreme Court 
adopted January 5, 1934, the use of District 
Judges as aids to the Supreme Court was 
authorized. All but five of the District 
Judges of the State have volunteered thei 


officers at 
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ich appellate court aids. Fifty 

igned and transmitted by the 

Justic these District Judges on 
anuary llth. Use is now being made of 
this heretofore undeveloped judicial power, 
nd without injury to the trial court service. 
“It must be understood that the tenta- 

ive opinions prepared by the public spirited 
istrict Judge are advisory only. The fruits 

‘ their labors will be returned to the Chief 
ved o1 rejected by the Su- 
preme ( The thing that gives validity 
» the tentative opinions or proposed de- 
istrict Judges is the attached 
Supreme Court in some such 
the Supreme 


lustice and 


ourt 


isions of the 
ipproval of th 
appropriate words as, ‘By 
_ourt It so ordered.’ 

‘There flexibility and simplicity to 
this plan is the evidenced intention and 
am of the Supreme Court to 
judicial forces of the State so 
congestion of litigation may be elimi- 
There is no additional expense for 
this service.’ 

This bold exercise of judicial power was 

not taken suddenly nor without due con- 
sideration justice Earl Welch of the 
Supreme Court, in an address at the fourth 
annual meeting of the State Bar, published 
in the same issue of the Oklahoma State Bar 
Journal, told of the condition of the docket 
and outlined the plan to call on the reserve 
judicial power of the State represented by 
the District Judges and the Bar itself. 
istrict Judges,” he said, “are al- 
most all outstanding lawyers and splendid 
judges. They are rendering a great service 
to the State and I am convinced that any 
number of them would be entirely willing to 
render furt!] service. | see no reason why 
the Supreme Court should not call to its aid 
such District Judges as have the time and are 
willing to help in the matter of examining 
and considering the records in these cases 
now awaiting consideration in the Supreme 
Court.” lheadded: “There is precedent 
for the use of the judicial power in the Bar 
as a direct aid to the Court in the actual trial 
and determination of court. 
[t might be that some proper plan could be 
secure such aid in cases pending 
on appeal This suggestion was promptly 
approved by the State Bar and a committee 
was appointed to meet immediately with the 
Supreme Court. The ensuing conferences 
between the Bar Committee and the Court 
resulted in the action above stated. 
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The outcome of this plan will be 
watched with interest and sympathy by the 
profession, with the hope that it may result 
in the discovery of many other ways in 
which the administration of justice may be 
simplified and made more speedy and more 
certain by the exercise of that great un- 
tapped reservoir of power which our Na- 
tional and State Constitutions have vested 
exclusively in the judicial department. 


THE MINNESOTA MORATORIUM 
CASE 

The decision of the Supreme Court in 
this case may be the first of a series of epoch- 
making decisions by that great tribunal deal- 
ing with the powers of State and Nation in 
times of great emergency. In itself it merely 
held that the Minnesota Act authorizing 
judicial proceedings for limited extension of 
the period of redemption from foreclosure 
and execution sales, on conditions deemed 
reasonable and fair to the creditor, was con- 
stitutional. 

The decision of course is significant as 
far as the Moratorium Acts adorning the 
Statute Books of various States are con- 
cerned. A careful reading of the decision 
should give a very definite idea as to the sort 
of statute which may be expected to run the 
gauntlet of the Supreme Court in case more 
of them are brought before that tribunal. 
The fact of the emergency and the existence 
of a police power that can be exercised in 
such an emergency will hardly be subject for 
argument in any subsequent proceeding of 
this kind. But in view of the Court’s stress 
on certain provisions of the Minnesota Act 
giving consideration to creditor’s rights, it 
is clear that the police power in this field is 
not without its plain limits. 

The decision has been eagerly scanned 
for an indication of what the attitude of the 
Court would be in case various Statutes 
embodying the “New Deal” were brought 
before it for consideration. Supporters of 
this program naturally find in this restate- 
ment of the emergency doctrine, as hereto- 
fore announced by the court in certain Fed- 
eral cases, an earnest of a favorable point of 
view regarding that legislation. Those who 
incline to oppose it find at least no intima- 
tion that the Court is at present inclined to 
base a decision on any ground broader than 
the existence of an emergency as furnishing 
an occasion for the unusual exercise of 
existing power. 





REVIEW OF RECENT SUPREME COURT DECISIONS 


Effect of Repeal of Eighteenth Amendment on Power of Federal Courts to Proceed 


Further in Pending Prosecutions for 


Violation of National 


Prohibition Act ® 


petence of Witnesses and Admissibility of Evidence in Federal Courts Not Gov 
erned by Local Rules in Force in State When Admitted to Union But by 
Common Law Principles Interpreted in Light of Reason and Experienc: 
—Fourteenth Amendment Not Violated by Denial of Defendant’s 
Motion to Be Permitted to Accompany Jury to Scene of Crime 
Charged, When His Presence Has No Substantial Bearing 
on Fairness of Opportunity to Make Defense—Rights 
of Non-Assenting Debenture Holders and Other 


Creditors under Proceedings to Effect 


Plan 


of Corporate Reorganization, etc. 


By EpGar BRONSON 


Constitutional Law — Repeal of Constitutional 
Amendment—Effect on Prosecutions Under 
Statute Dependent on Repealed 
Amendment 

Upon the repeal of the Eighteenth Amendment, by rati- 
fication of the Twenty-first Amendment, the federal courts, 
in cases in which final judgment had not been entered, were 
deprived of power to proceed further in prosecutions for 
violation of the National Prohibition Act, to the extent that 
provisions of that statute were dependent on the Eighteenth 
Amendment. 

United States Chan hye rs an 
526; Sup. Ct. Rep., Vol. 54, p 434 
In this opinion, by the Cuier Justice, the Court 
considered the effect of the repeal of the Eighteenth 
Amendment on pending prosecutions in the federal 
courts for violations of the National Prohibition Act. 
The appellees in this case were indicted June 5, 1933, in 
a federal court sitting in North Carolina for conspiracy 
to violate the Act and for possessing and transporting 
liquor. Chambers, of the defendants, pleaded 
guilty, but prayer for judgment was continued until the 
December term. On December 6, 1933, the case of 
appellee, Gibson, was called for trial. Chambers then 
filed a plea in abatement and Gibson filed a demurrer 
to the indictment, each on the ground that repeal of 
the Eighteenth Amendment deprived the court of jur- 
isdiction to proceed further The contention was sus 
tained and the indictments were dismissed. On direct 
appeal, by the Government, to the Supreme Court, the 
judgment was affirmed The Court, taking judicial 
notice that the repeal of the Eighteenth Amendment 
was consummated December 5, 1933, held that there- 
upon the federal courts were without power to proceed 
further with prosecutions for violation of the Na- 
tional Prohibition Act, upon the ground that with the 
repeal of the Eighteenth Amendment, the National 
Prohibition Act, so far as its provisions rested upon 
power granted by the Eighteenth Amendment, fell with 
the withdrawal of the necessary constitutional power 
Upon the ratification of the Twenty-first Amendment, 

the Eighteenth Amendment at once became inoperative 
Neither the Congress nor the courts could give it continued 
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vitality. The National Prohibition Act, t 
its provisions rested upon the grant of author 
Congress by the Eighteenth Amendment, i 
with the withdrawal by the people of the ess« 
tutional support. The continuance of the pz 
of the defendants after the repeal of the |! 
Amendment, for a violation of the Nationa 
tion Act alleged to have been committed in N 
would involve an attempt to continue the applicat 
statutory provisions after they had been deprived of 
This consequence is not altered by the fact that 
in question were alleged to have been committed wl 
National Prohibition Act was in effect. The 
prosecution necessarily depended upon the 
of the statute which the prosecution seeks to apy 
a statute is repealed or rendered inoperativ 
proceedings can be had to enforce it in pending pr 
unless competent authority has kept the statut 
that purpose. 

Yeaton v. The General Pinkney, 5 ( 
283, Maryland v. Baltimore & Ohio R. R. Co., : 
534, 552, United States v. Tynen, 11 Wall. 88, 9: 
cited as illustrative of the principles applied here 


> 


The opinion also dealt with the Government’s cot 

tention that a general saving provision 

viding that penalties and liabilities thereto! 

are not extinguished, unless the repealing act 

so provides, avoids the principle relied 

appellee. As to this the Court pointed 

statutory provision could apply only t 

statutes in respect of which Congress has consti 

power to qualify its repeal. In this 

Curer Justice HuGHEs said 

But this provision applies, and could onl 

repeal of statutes by the Congress and to th 
the Congress of its undoubted authority to qualify 
peal and thus to keep in force its own enact 
provision enacted in recognition of the pri 
less the statute is so continued in force | 
thority, its repeal precludes further enforcement The 
Congress, however, is powerless to expand or extend its 
constitutional authority. The Congress, w 
propose, could not adopt the constitutional A 
vary the terms or effect of the Amendment when 
The Twenty-first Amendment contained no 
as to prosecutions for offenses theretofore « 
Congress might have proposed the Amend 
a saving clause, but it did not. The Na 
Act was not repealed by Act of Congress 
inoperative, so far as authority to enact its p1 
derived from the Eighteenth Amendent, by t! 
by the Congress but by the people, of that A: 
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Evidence— 


Admissibility—Privileged 
Communications 
The federal courts are not bound by local rules in force 
in a state at the time of its admission into the Union as to 
witnesses and the admissibility of evi- 
verned by common law principles as in- 
terpreted in the light of reason and experience. 


the competence of 
dence, but are g¢ 


Generally a communication from a husband to a wife 
dictated to and transcribed by a stenographer is not privi- 
leged, since the purpose of allowing the privilege is to 
preserve the marital confidence and extension of the privi- 
lege in such a case is not necessary to effectuate the pur- 

Op. 339; Sup. Ct. 
admissibility 
the federal 
courts. The ence a statement con- 
tained in a | mm the ioner to his wife, which 
1 by the petitioner’s 


In this ourt msidered th 


ot certain criminal cases in 


In question was 
petit 
had been dictated to and transcribed 
tatement in question was relevant 

petitioner’s guilty pur- 
charged. The trial 


stenograpl 
to the case, 
pose or intent to commit the crime 
court allows over the peti- 
tioner’s objection that 1 is a privileged communica- 
tion 1 and This was sustained 
by the ¢ als, which adopted as a 
test of rpretation of a statute in 
force in the Territory of Washington when it was ad- 
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Stone. He first pointed out that the Court has re- 
cently resolved conflicting views earlier expressed in 
its opinions as to the competence of witnesses in crimi- 
nal trials in the federal courts, and has held that they 
are not necessarily bound by local rules prevailing in 
the state at the time of its admission to the Union, but 
are governed by principles of common law as applied in 
federal courts in the light of reason and experience. 
The same principles were held to be controlling as to 
the admissibility of evidence in the federal courts. As 
to this Mr. Justice STONE said: 

During the present term this Court has resolved con- 
flicting views expressed in its earlier opinions by holding 
that the rules governing the competence of witnesses in 
criminal trials in the federal courts are not necessarily 
restricted to those local rules in force at the time of the 
admission into the Union of the particular state where the 
trial takes place, but are governed by common law princi 
ples as reel aaeeer and applied by the federal courts in the 
light of reason and experience. . . If any different rule 
with respect to the admissibility of testimony has been 
thought to apply in the federal courts, it is clear that it 
should be the same as that governing the competence of 
witnesses. So our decision here, in the absence of Con- 
gressional legislation on the subject, is to be controlled by 
common law principles, not by local statute. 

In the present the Government contended 
that confidential communications between husband and 
wife are privileged only when the testimony offered 
that of one of the spouses, and the privilege does not 
exclude proof of communications between them, how- 
ever confidential, by a witness who is neither the hus 
hand nor the wife. The petitioner contended that the 
testimony was within the privilege under authority of 
cases extending the privilege to communications be- 
tween attorney and client in the presence of a clerk, 
and of cases extending the statutory privilege extended 
to information gained by a physician in consultation 
with his patient, to exclude testimony of a nurse who 
attended the consultation. Finding it unnecessary to 
pass specificaliy on these contentions, Mr. Justice Stone 
limited the Court’s ruling to determination of the ques- 
tion whether the exclusion of the testimony here was 
reasonably necessary to preserve the marital confidence 
Holding that there was no such necessity, the Court 
said : 


case 


We may assume for present purposes that where it 
is the policy of the law to throw its protection around 
knowledge gained or statements made in confidence, it will 
find a way to make that protection effective by bringing 

within its scope the testimony of those whose participation 
in the confidence is reasonably required. It may be that 
it would be of little worth to forbid the disclosure of infor- 
mation gained by a physician from the examination or con- 
sultation of his patient, if the nurse, necessarily present, 
could reveal it. It may plausibly be urged that the 
privilege of attorney and client would be as often defeated 
as preserved if it did not draw within its sweep the testi- 
mony of clerks in the lawyer's office. 

But it is unnecessary now to determine the latitude 
which may rightly be given to the privilege which the law 
confers upon either of these relationships, for no considera 
tions such as those suggested apply to marital communica- 
tions under conditions disclosed here. Normally husband 
and wife may conveniently communicate without steno- 
graphic aid and the privilege of holding their confidences 
immune from proof in court may be reasonably enjoyed 
and preserved without embracing within it the testimony 
of third persons to whom such communications have been 
voluntarily revealed. The uniform ruling that communica 
tions between husband and wife, voluntarily made in the 
presence of their children, old enough to comprehend them, 
or other members of the family within the intimacy of 
the family circle, are not privileged, is persuasive that 
communications like the present, even though made in 
confidence, are not to be protected. The privilege sup 
presses relevant testimony and should be allowed only 
when it is plain that marital confidence can not otherwise 
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reasonably be preserved. Nothing in tl ise suggests any 
such necessity. 

As to the admissibility of the wife’s testimony, 
under the circumstances, not offered against her hus- 
band, the Court expressly declined to intimate any 
opinion. 

The case was argued by Mr. George E. Flood for 
the petitioner and by Assistant Solicitor General Mac- 
Lean for the respondent. 


Due Process — Procedure in State Courts in 
Criminal Trials—Presence of Defendant When 
Jury Takes View of Place of Crime 

In the trial of a criminal case in a state court there is 
no violation of the Fourteenth Amendment in the denial 
of the defendant’s motion to be permitted to accompany 
the jury when it takes a view of the scene of the crime 
charged, when the defendant’s presence at the view has no 
substantial bearing on the fairness of the opportunity ac- 
corded him to make his defense. 

Snyder v. Massachusetts, Adv 
Rep. Vol. 54, p. 330 

In this opinion, by Mr. Justice Carpozo, the 
Court, by divided bench, sustained a judgment of the 
Supreme Judicial Court of Massachusetts affirming a 
conviction for murder. The question involved was 
whether the petitioner’s rights under the due process 
clause of the Fourteenth Amendment had been in- 
fringed by the trial court’s denial of a motion to per- 
mit the petitioner to be present when the jury took a 
view of the scene of the crime tien 

The crime had been committed at a gasoline sta- 
tion in an attempted robbery. At the opening of the 
trial the Commonwealth made a motion that the jury 
be directed to view the scene of the crime. This was 
granted, but the petitioner’s motion that he be permit- 
ted to view the scene with the jury was denied. The 
jurors were placed in charge of bailiffs duly sworn, 
and accompanied by them, the judge, the court stenog- 
rapher, the District Attorney and counsel for the de- 
fendants, the jury took their view. At the filling sta- 
tion the District Attorney and counsel for the defend- 
ants pointed out various parts of the building, the lo- 
cation of objects and the relationship of various things 
to each other. The District Attorney stated that of 
the three pumps on the premises, only two were there 
at the time of the crime. Counsel for the defendants 
answered that he did not know as to the presence of 
the third pump, but would accept his adversary’s state- 
ment. The judge then stated to the jury that it was 
agreed that the third pump was not there at the time 
of the crime. Later this point was again adverted to 
upon the offering in evidence of a diagram of the sta- 
tion, and the petitioner and his counsel acquiesced in 
the assertion as to the absence of the third pump. 

The issue to be determined was thus stated in the 
majority opinion : 


Op. 319; Sup Ct. 


The question in this court is whether a view in the 
absence of a defendant who has made demand that he be 
present is a denial of the due process under the Fourteenth 
Amendment 

Before question involved 

Mr. Justice Carpozo reviewed the scope of the Four- 
teenth Amendment in relation to procedure, pointing 


ft 
out that under it the states are 


discussing the precise 


free to regulate their 
procedure in accordance with their own views of policy 
and fairness, so long as they do not offend some funda 
mental principle of justice. In this connection he said 
Mass 


im acc 


achusetts is free to regu- 
rdance with its own 


The Commonwealth 
late the procedure of its courts 


onception of fairness unless 
ffends some principle of justice so rooted in the 
and conscience of our people as to be ranked 
tal. . . Its procedure does not run foul of 
Amendment because another method may seen 
ing to be fairer or wiser or to give a surer 
protection to the prisoner at the bar. Cor 
that amendment, trial by jury may be abolishe 
ments by a grand jury may give way to 
a public officer. The privilege against s« 
tion may be withdrawn and the accused p 1 
as a witness for the state. What may 
away is notice of the charge and an adequat 
to be heard in defense of it. 

We assume in aid of the petitioner that in a p1 
tion for a felony the defendant has the privileg 
Fourteenth Amendment to be present in his own persor 
whenever his presence has a relation, reasonably substantial 
to the fulness of his opportunity to defend against tl 
charge. Thus, the privilege to confront one’s a 
cross examine them face to face is assured to 
by the Sixth Amendment in prosecuti 
courts and in prosecutions in the state 
sured very often by the constitutions of th 
present purposes we assume that the privilege 
by the Fourteenth Amendment, though this 
squarely held. Again, defense may be 
the accused is permitted to be present at 
of jurors or the summing up of counsel, f 
his power, if present, to give advice or sugge 
to supersede his lawyers altogether and conduct 
himself. In such circumstances also we 
assumption as to the scope of the privilege crea 
federal constitution No doubt the privil 
lost by consent or at times even by miscon 
concern is with its extension when unmodifi 
either actual or imputed 

In all the cases thus assumed the pres¢ 
fendant satisfies the test that was put forward ; 
ago as basic and decisive. It bears, or may fairly 1 
sumed to bear, a relation, reasonably substantial, to hi 
portunity to defend. Nowhere in the decisions of this court 
is there a dictum, and still less a ruling, that the Fourteent 
Amendment assures the privilege of presence when presenc¢ 
would be useless, or the benefit but a shadow. What has 
been said, if not decided, is distinctly to the ntrary 
The underlying principle gains point and precision from 
the distinction everywhere drawn between 
the trial and those before and after. Many 
trial are heard in the defendant’s absence, and many 
after trial or in the prosecution of appeals ( 
of thought will result if we fail to mark the distinction be 
tween requirements in respect of presence t have thei: 
source in the common law, and requirements that have 
their source, either expressly or by implication, in the f 
eral constitution. Confusion will result again 
lege of presence be identified with the privi 
frontation, which is limited to the stages tl 
there are witnesses to be questioned. “It wa 
prevent the conviction of the accused upon 
ex parte affidavits, and particularly to pr 
of the accused to test the recollection of th 
exercise of the right of cross examination 
privilege of confrontation at any time 
ognized exceptions, as for instance dying d 
documentary evidence. The exceptions 
static, but may be enlarged from time to tim 
material departure from the reason of the get 
So far as the Fourteenth Amendment is ncerned, the 
presence of a defendant is a condition of due 
the extent that a fair and just hearing would 
by his absence, and to that extent only. 


policy and 


ut 


| 


under tl 


cusers an 
a defendant 
ns in the federa 
yurts 


‘ 


r ceedings at 
tions before 
motions 


vonfusion 


process to 


» thwarted 


In view of these principles the question at issue 
then considered. As an illustration of the sub 
stance of the constitutional requirement, the case of 

bare inspection in the defendant’s absence, 


was 


without 
pointing out anything to the jury, was considered. In 
such a case, so long as no question arose as to whether 
the right place had been viewed, the conclusion was 
that no violation of constitutional right was involved 
in not permitting the defendant to be present since the 
defendant could gain nothing by being present. 

The fact that the Massachusetts practice permits 
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conironted with the “witnesses against him,” the denial of 
the privilege would not be overlooked as immaterial be- 
cause the evidence thus procured was persuasive of the 
defendant's guilt. In the same way, privileges, even though 
not explicit, may be so obviously fundamental as to bring 
us to the same result. A defendant who has been denied 
an opportunity to be heard in his defense has lost some 
thing indispensable, however convincing the ex parte show 
ing But here, in the case at hand, the privilege, if it ex 
ists, is not explicitly conferred, nor has the defendant been 
denied an opportunity to answer and defend. The Four 
teenth Amendment has not said in so many words that 
he must be present every second or minute or even every 
hour of the trial. If words so inflexible are to be taken 
as implied, it is only because they are put there by a court 
and not because they are there already, in advance of the 
decision. Due process of law requires that the proceedings 
shall be fair, but fairness is a relative, not an absolute 
concept. It is fairness with reference to particular condi 
tions or particular results. “The due process clause does 
not impose upon the states a duty to establish ideal sys 
tems for the administration of justice, with every modern 
improvement and with provision against every possible 
hardship that may befall.” What is fair in one set of cit 
cumstances may be an act of tyranny in others 


One episode at the view was the subject of criti 
cism, namely, the judge’s statement as to the absence of 
the third pump. This was thought to go beyond the 
proper bounds of explanation by showers. Since this 
remark appeared to have no bearing on the verdict and 
was acquiesced in later by the petitioner and his coun 
sel, the court found no reversible error on account of it 

The opinion was concluded as follows: 


The law, as we have seen, is sedulous in maintaining 
for a defendant charged with crime whatever forms of 
procedure are of the essence of an opportunity to defend 
Privileges so fundamental as to be inherent in every con 
cept of a fair trial that could be acceptable to the thought 
of *reasonable men will be kept inviolate and inviolable, 
however crushing may be the pressure of incriminating 
proof. But justice, though due to the accused, is due to 
the accuser also. The concept of fairness must not be 
strained till it is narrowed to a filament. We are to keep 
the balance true. 
The constitution and statutes and judicial decisions of 
the Commonwealth of Massachusetts are the authentic 
forms through which the sense of justice of the People of 
that Commonwealth expresses itself in law. We are not 
to supersede them on the ground that they deny the es 
sentials of a trial because opinions may differ as to their 
policy or fairness. Not all the precepts of conduct precious 
to the hearts of many of us are immutable principles of 
justice, acknowledge semper ubique et ab omnibus 
wherever the good life is a subject of concern. There is 
danger that the criminal law will be brought into contempt 
that discredit will even touch the great immunities as 
sured by the Fourteenth Amendent—if gossamer possibili- 
ties of prejudice to a defendant are to nullify a sentence 
pronounced by a court of competent jurisdiction in obedi 
ence to local law, and set the guilty free. 
Mr. Justice Roperts delivered an opinion ex 
pressing the view that the petitioner had been deprived 
of his constitutional rights under the Fourteenth 
\mendment, and that the judgment should be reversed 
In this opinion emphasis was placed on the fact that 
under the Massachusetts rulings what the jury ob 
serves at the view is part of the evidence in the case, 
and the view a part of the process of submitting the 
case to the jury. In this connection Mr. JusTIce 
ROBERTS said 
If, then, a view of the premises where crime is alleged 
to have been committed is a part of the process of sub 
mission of data to the triers of fact, upon which judgment 
is to be founded; if the knowledge thereby gained is to 
pl y its part with oral testimony and written evidence in 

riking the balance between the state and the prisoner, it 
is a part of the trial. If this is true the Constitution s« 
ures the accused's presence. In this conclusion all th 
ourts, save those of Massachusetts, agree. Such difference 

view as the authorities exhibit as to the prisoner's right 





164 








arises out of a disagreement on 
the question whether the view is a part of the trial, whether 
it is, in effect the taking of evidence. The great weight of 
authority is that it forms a part of the trial, and for that 
reason a defendant who so desires is entitled to be present 
Many decisions hold that he may waive the privilege; but 
an examination of the cases discloses none (with a single 
possible exception) where a denial of his request to accom 
pany the jury on the view has not been held reversible 
error. And the statements that a view is not a part of the 
trial or that it is not the taking of evidence, and denying, 
on that ground, the defendant’s right to be present, are 
invariably found in cases where the defendant requested the 
jury, or waived 
to do. Such 


to be present at a view 


company the 


his right s¢ 


view and did not ask to a 
either expressly or by conduct 
statements are dicta, since the accused waived whatever 
right he had. Moverover, in several of the opinions which 
deny the right it is said that the prisoner ought always t 


} 


be allowed to accompany the jury if he so requests. 


In this opinion the position was also taken that 
the fact that the record shows no harm to the petitioner, 
resultant on the denial of his motion to be present at 


the view, is not controlling as to the constitutional 


question 


The respondent urges that whatever may have been 
the petitioner’s right, the record demonstrates he could 
have suffered no harm by reason of his absence. The ar 
gument is far from convincing in the light of the circum 
stances and the rule announced by the court as respects 
the use the jury were at liberty to make of the knowledge 
gained by their view of the premises. But if it were clear 
that the verdict was not affected by knowledge gained on 
the view or that the result would have been the same had 
the appellant been present, still the denial of his constitu 
tional right ought not to be condoned. Nor ought this court 
to convert the inquiry from one as to the denial of the right 
into one as to the prejudice suffered by the denial. To 
pivot affirmance on the question of the amount of harm 
done the accused, is to beg the nstitutional question in 
volved. The very substance of the defendant’s right is to 
be present. By hypothesis it is unfair to exclude him. 

The distinction between the requirements of due 
process as to property rights and as to judicial pro- 
cedure, so far as the results are concerned, was noted 
in conclusion 


A distinction has always erved in the mean 
erty rights, and as ap 


ing of due process as affecting 

plying to procedure in the courts. In the former aspect 
the requirement is satisfied if no actual injury is inflicted 
and the substantial rights of the citizen are not infringed; 
the result rather than the means of reaching it is the impor 
tant consideration. But where the conduct of a trial is 
involved, the guarantee of the Fourteenth Amendment is 
not that a just shall h been obtained, but that 
the result, whatever it be, sha reached in a fair way 
Procedural due process has to do with the manner of the 
trial; dictates that in the conduct of judicial inquiry certain 
fundamental rules of fairness be observed ; 


result 


forbids the dis 
regard of those rules, and is not satisfied, if the result is 
just, though the hearing was unfai: 

In this case, the view was a part of the trial. The 
jury were not sent to the custody of bailiffs 
who had no knowledge of the place or the circumstances 
of the crime. They were not instructed to view the prem 
ises so as to better understand the testimony. They went 
forth with the judge presiding, the stenographer officiating, 
the District Attorney and the counsel of the defendants 
As has been shown, more than a m view of the premises 
was had. Matters were called to the jury’s attention in 
detail so that they could form judgments of distance, rela- 
tive position, the alinements of objects, all having a crucial 
bearing upon the truthfulness o testimony subsequently 
given, and they were told they might take their own esti 
mates of these matters in corroboration or contradiction 
of the other Little wonde in these circum 
stances, that the court felt ht to appoint the de 
fendants’ counsel to accompany the jury on the view lf 
the prisoners were entitled to this protection, by the 
token they were entitled themselves to be present. 

I think that the petitioner was deprived of a constitu 
tional right and that uuld be reversed 


scene in the 


evidence 


same 


BRANDEIS, Mr. Justice Si 
Justice BuTLer concurred in thi 


- 


Mr. Justici 
LAND and Mr. 
opinion. 

The case was argued by Mr. A. C. Webber for tl 
petitioner and by Mr. Joseph E. Warner 
respondent. 


for tl 


Receivers—Corporate Reorganization 

Where the appointment of receivers for and judicial 
sale of corporate property are brought about to effect a 
plan of corporate reorganization in order to reduce funded 
indebtedness and eliminate fixed charges, and the purpose 
and effect of the proceedings are to hinder and delay cred- 
itors rather than to preserve their rights, conveyance of the 
property through judicial sale is fraudulent in law, and non 
assenting debenture holders, who appeared and objected to 
confirmation of the sale, are entitled to be paid the full 
amount of their claims, or to be permitted to levy execution 
on the property transferred. 

First National Bank of Cincinnat 
shem et al., Adv. Op. 338. Sup. Ct. Rep. 

298. 

In this opinion, dealing with four cases arising out 
of the reorganization of the National Radiator Cor 
poration of Delaware, the Court considered the valid 
ity of a judicial sale of the corporate property in rel 
tion to the rights of certain debenture holders 
other creditors. Jurisdiction of the Federal District 
Court of Delaware for the appointment of receivers 
was invoked, on the ground of diversity of citizenshij 
by a Reorganization Committee. 

The Corporation was organized in 1927 to effect 
the merger of six independent companies having ter 
plants. The net consolidated valued 
$26,192,261.72. The capital was represented by 270 
OOO shares of no-par 60,000 shares 
$7 cumulative convertible no-par preferred 
$12,000,000 twenty-year 612% sinking fund 
bentures. The latter were issued under an 
between the Corporation and Bankers T 
as trustee. 
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common stock : 
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1931 the management 
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not insolvent at the time, it was deter 
on the interest payable on February 1, 
holders of the debentures were notifi 
was deemed advisable in order to cot 
sources. Details of the financial positior 
poration are set forth in the opinio1 
Agreement of Reorganization,” under 
ary 11, 1931, was submitted to 
acceptance 
The Plan 
rected solely to reducing debenture lial 
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secur?rl 


providing for no new 
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l€ organiza 


nating fixed charges, provided for t 
a new corporation to take over the assets, continue tl 
pay 


in cash all current debts for me 
It provided for scaling dow: 
$1.00% 


business and 
chandise and services. 
the debenture indebtedness by giving for eacl 
of the 614% 20-year sinking fund debentures, $500 « 
the new corporation’s 5% 15-year ine debenturé 
(without sinking fund), 5 shares of 7 : 
stock (entitled to $100 a share on im 

tion and $115 a share on voluntary lh 
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ement therefor on 
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an order of sale. 
ittee’s evidence, the 


f $2,500,000. The property 


$2,550,000 cash and 


assigned to the new corporation, National Radiator 
Corporation of Maryland. Pronouncing the sale and 
conveyance fraudulent in law, the Court, in an opinion 
by Mr. Justice Brandeis, considered the rights of the 
petitioners in the four cases under review, and the 
relief to be granted to them. 

The first case considered was No. 64, in which 
the petitioners, holding $121,000 of the debentures, 
had appeared specially and objected to the confirma- 
tion of the sale, on the ground, among others that the 
court lacked equity jurisdiction of the subject matter. 
They appealed to the Circuit Court of Appeals, con- 
tending that, since they had refused to assent to the 
Plan, the decree was, as to them, null and void. 

The Court found it unnecessary to decide whether 
strictly there was equity jurisdiction, since the bill was 
without equity to support jurisdiction. As to this, and 
as to the lack of equity of the bill, Mr. Justicr 
BRANDEIS said: 

We have no occasion to consider under what circum 
stances a court of equity may, through appointment of re- 
ceivers and judicial sale, lend aid to protect the interests 
of creditors and effect a reorganization of an insolvent 
corporation. Nor need we consider under what circum 
stances a court of equity may, because the assets of a 
corporation are ample to meet all liabilities but cannot then 
be immediately converted into cash, properly appoint re 
ceivers in order to preserve values and prevent unequal 
treatment of creditors. The case before us is of a differ 
ent character. The possibility of insolvency was not men- 
tioned when the board of directors voted to make default 
in the payment of the semi-annual interest on its funded 
indebtedness and approved the Plan of Reorganization. 
While defaulting on its debentures, the Corporation con 
tinued its business operations and paid promptly its mer- 
chandise and other unfunded indebtedness. Insolvency was 
not present, or imminent. The debentures were not to ma- 
ture until 1947. Insolvency even in the remote future 
was not certain. This company defaulted when it was both 
solvent and liquid. It defaulted, although it had cash in 
bank equal to three and a half times its total current lia- 
bilities, including this interest. It defaulted, although the 
amount of the cash on hand was so large that, even if 
the interest had been paid, the surplus of cash remaining 
would have been more than was then required for working 
capital. 

This deliberate disregard by the Corporation of the 
legal rights of the debenture holders is sought to be justified 
on the ground that the management, looking to the long 
future, concluded that the course taken would enure to the 
benefit of the business and all concerned—would benefit 
bondholders as well as stockholders. The default was the 
step in a proposed revision of the capital structure by which 
the funded indebtedness would be cut in half and all fixed 
charges eliminated. The management, whose competency 
had been challenged, functioned as members of the Reor- 
ganization Committee. Having failed to obtain the asset of 
all the security holders to its Plan, the Committee sought 
the aid of a court of equity to compel the minority’s ac- 
quiescence ; and the Corporation joined as defendant in the 
prayers of the bill. Reorganization was the primary relief 
sought. The appointment of the receivers and the judicial 
sale were the device employed to effect a transfer of the 
assets of the existing corporation to a new one, thereby 
relieving both from the payment of the former’s debts. By 
these means it was hoped to subject all dissenting creditors 
to the condition of impotency so frequently occupied by 
minority stockholders. 

The substantive law affords no warrant for so abridg 
ing the rights of individual creditors. There is no conten 
tion that the corporation laws of Delaware conferred such 
power upon the board of directors and the majority of the 
debenture holders. he purpose of the transaction was to 
hinder and delay certain creditors. If, acting upon pur 
ported authorizations from the board of directors and all 
stockholders, the Radiator Corporation had sought to 
achieve the purpose of the Reorganization Committee by a 
voluntary transfer of all of the assets to a new corpora 
tion, the conveyance would have been fraudulent in law 
as to dissenting debenture holders. It would have been a 
fraudulent conveyance even if the transaction had been 
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entered upon solely in the interest of the de 
in a well-founded belief that it would pr 
tage, and although full payment of t 
been contemplated. . . The illeg 
avoided by coupling the transfer | 
of a receiver. . . Nor could the illega e avoided by first 
securing the appointment of receivers and n effecting the 
transfer through a receivers’ sale. Since the purpose was 
fraudulent in law, the rights of the n nting creditors 
cannot be impaired by the Corporatior dmission of the 
self-serving allegations of the bill 
The power of the District Court \ ‘ked. not to 
enforce rights of creditors, but to dé them. The fact 
that the means employed to effect the lent conveyance 
was the judgment of a court and not intary transfer 
does not remove the taint of illegality Nor is it ma- 
terial that the Corporation became insolvent later, long be 
for entry of the order of sale, and that, but for the ap 
pointment of receivers, some non-assenting debenture hold 
ers would have obtained a preference. The lack of equity 
in the bill when filed is not cured by the insolvency later 
occurring. Moreover the which supervened 
was precipitated by the Reorganization Committee, then 
the only plaintiffs in this suit was at their request 
that the Bankers Trust Company, as trustee, declared the 
principal of the debenture vered judgment 
thereon for $10,673,000; an as party plaintiff. 
These acts were steps in car Plan in which 
the Corporation, the Committee Trust Company 
cooperated. 

The Court conclu 
64 were entitled to 
have leave to 
claims. 

In No. | 
debentures, though refu 
not intervened in the 
brought a separate suit iature of a bill of review, 
seeking to vacate the appointing the receivers 
The Court held dismissal of this suit proper (since a 
bill of review does not lie to review an interlocutory 
order appointing a receiver), but pointed out that leave 
should be permitted the petitioner to intervene and 
prove her claim in the 
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iid not have been 
th the appointment 
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“A bill of review is call for only after a final decree 
one that finally adjud n the entire merits, leav 
ing nothing further to I <cept the execution of it” 
For this reason, a bill of 1 will not lie to review 

an interlocutory order appointing a receiver. The dismis- 
sal of the Clapier suit was, therefore, proper. But that 
decree should have ut prejudice to her right 
to prosecute her claim again ration, the assets 
in the hands of the receivers and the new c« To this 
end she should be given leave to intervene in the receiver- 
ship suit and there present her claim for such relief as may 
appear to be appropriate. As the new corporation became 


party to the suit when it applied f wnfirmation of the 
rocedure 


sale, there is here no obstacl 

In No. 62 and No. 63, the First National Bank 
of Cincinnati, not challenging the jurisdiction or deny 
ing equity in the bill, asserted that it was entitled to 
such sum in cash received if the 
property had been so! a proper price. After re 
viewing the inadequacy e upset price fixed by the 
District Court and the sufficiency of the evidence 
to support the price (it | fixed far below 
even the scrap value), Mr. Jt BRANDEIS stated 
that the petitions rs were | to the relief they 
sought. 


mpany. 


as | wWou lave 


iving 


The relief which the Bat } I sum in cash 
which it would have received had been sold 
at a proper price. To this : entitled. The 
cause is remanded to the Distr rt for the purpose of 

ascertaining the sum 

The International Heater pany, the other pe 
titioner in Nos. 62 and . holds three 
notes given by the C payment of certain 
stock of the Lincoln pany It contended 


promissory 
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that it was entitled to be paid in full, sin 
made no provision for such a claim. ‘Thi 
the Court rejected, but concluded that th 
was entitled to he same measure of relief 
the Bank. 

For the reasons stated in connection 
claim, we think that the sale was made at a 
quate price; and that it was invalid also as to t 
Company. Like the Bank, the Heater Compar 
to receive in cash its distributive share of the a 
upon the new appraisal, shall be found t 


fair selling value of the assets. 
The case was argued by Mr. 

the First National Bank of Cincinnati in 
63; by Mr. James F. Hubbell for the Int 
Heater Co. in Nos. 62 and 63; by Mr. David M 
for the petitioners in Nos. 64 and 65; | Ir 
ence Bennett for respondent the Reorganiz 
mittee in Nos. 62, 63, 64, 65; by Mr. Gra 
Vought for respondent the Bankers 
[rustee, in Nos. 62, 63 and 64. 


Ralph 


State Statutes—Regulation of Sale of Bread— 
Prescribing Minimum Weights and Maximum 
Tolerances 

The statute of Nebraska, enacting provisions for es- 
tablishing a standard loaf of bread, and requiring that loaves 
of bread made for sale in that State shall be of certain 
weights, subject to tolerances prescribed by the secretary 
of agriculture, is within the power of the state to prevent 
fraud and deception in the sale of bread. 

The maximum tolerances fixed by the secretary are not 
arbitrary in view of the weights fixed and in view of condi- 
tions prevailing in the State. 


> 


ng Co. et al. v. Bi 
Rep. Vol. 54, p 227 
his opinion dealt with the validit 
of Nebraska authorizing the appellees 
and the deputy secretary of agriculture 
standard loaf of bread. The state courts 
statute against the appellants’ content 

lated the equal protection and due pros 

the Fourteenth Amendent. On appeal 
Court affirmed the judgment appealed fron 

ion by Mr. Justice BUTLER. 

The act declares that every loaf made for 
Nebraska shall be one-half pound, one | 
and one-half pounds or exact multiples « 
but does not apply to fancy breads. It dir the sec 
retary to prescribe reasonable tolerances 
in excess of, but not under, the weight 
the time for which such weights shall 
Fines are imposed for violations 

The regulations issued under the 
rate of not to exceed thr 
pound, the bread to be so made that 
ditions it will 


1 


less than twelve h 


tersen Bak 1 


Op. 353; Sup. Ct 


I 
2 
I 


sale 
and on 


pound 


Variations 


tolerance 


minimu! 
cooling 
the average weights « 
loaves, if available. They do not purport to mak 


} 


be determined bi yf fin 
AC the 
vakers responsible for maintenance of the mini 
weights after delivery to a retailer, a 
transportation agency for delivery. 

The contentions of the appellants 
opinion were : (1) that a maximun 
trary iminatory; (2) that 

secretary ; 

+} 


and disct 
rhitrar ae Ste 
arbitrary power in the 


’ 
{ mpiy wit e pl 
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IF SPENCER ROANE HAD BEEN APPOINTED CHIEF 
JUSTICE INSTEAD OF JOHN MARSHALL 


eshold of Our Experimental Democracy Could Have More Completely 
Entire National Course—Great Influence Exerted by Roane Over 
Original Defender of State’s Rights and Ardent Supporter 
‘entucky and Virginia Resolutions—Antagonism towards the 
me Court and Marshall—Journalistic Assault on the Mc- 
ulloch vs. Maryland Decision—His Last Stand Against 
Marshall’s Doctrines, etc. 
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or Kept tatiy Luse 
to exa 


t 
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the untried form that had 


t 
vernment 
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f th, 
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t government 


could repudiate, at will, what it conceived to be 
an invasion of its undelegated rights. The real 
stumbling block, however, was the asserted right 
on the part of the Judiciary to declare void an act 
of Congress or an act of a State Legislature where 
such act, as interpreted by the Judiciary, contra- 
vened some provision of the Constitution. The 
members of the House of Representatives being the 
only participants in government chosen by direct 
vote of the people, there naturally arose the con- 
tention that the acts of that body registered the 
will of the people, and that even the Senate, repre- 
senting the States, should consider with care any 
change in a bill which originated in the House, 
citing, in support of such contentions, the relation 
of the Lords to the Commons. That the Supreme 
Judiciary, and not the Congress itself, should de 
termine the constitutionality of an act of legislation, 
and declare void any act it deemed unconstitutional, 
was more bitterly contested than any question 
which arose during the first three administrations, 
particularly the administration of Jefferson. A 
power so exercised, it was contended, was a direct 
interference by the Judiciary with the Legislative, 
a thing the Constitution itself prohibited, as inter- 
preted by those in opposition. 

It may well be doubted if the framers of the 
Constitution themselves attached to the Judiciary 
that importance it has subsequently attained. When 
the capital was permanently established at Wash- 
ington no accommodations were made for the Su- 
preme Court. The members themselves did not 
regard their appointment as a token of special 
recognition. Jay, the first Chief Justice, re- 
signed at the end of five years to become a candi 
date for Governor of New York. Patrick Henry 
and Alexander Hamilton each declined appointment 
as Jay’s successor. William Cushing, an Associate 
Justice, declined after he had been nominated and 
confirmed. Oliver Ellsworth, who accepted the ap- 
pointment, resigned after five years’ service, and 
Jay refused re-appointment although named and 
confirmed. John Rutledge, an Associate Justice, 
resigned to become Chief Justice of the Supreme 
Court of South Carolina. 

The overthrow of the Federalist party in 1800 
left the major questions that had arisen under the 
Constitution, involving the distribution and limita- 
tion of powers, in a very unsettled, even alarming 
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condition. Control of the Su Court by the 
Republicans under Jefferson meant the ascendency 
of the Legislative. On the contrary, control by the 
Federalists meant the elevation of the Judiciary to 
a position of coequality if not ascendency. The 
portentous circumstances which, at this critical 
juncture, resulted in the appointment of John 
Marshall, are not without interest 
President Washington, who had expressed the 
opinion “that mankind, w to themselves, are 
unfit for their own government,” suffered many per 
plexities of mind in selecting the first Chief Justice 
Prominent among the presented to and urged 
upon him for appointment were tl of James 
Wilson, a distinguished Philadelphia ; 
John Rutledge, of South ( senior at the 
Bar; Robert R. Livingston, of New York, then the 
most eminent Chancellor in the States, and Robert 
Harrison, Chief Ju Maryland.’ 
On final survey Ji then a member of 
ected. Jay was forty 


Washington’s Cabinet, 
four years of age; had a member of the Conti 
nental Congress, 1774-1779; had moved the adop 
tion of the Declaration of lence; had been 
a member of the negotiate a treaty 
with Great Britain; Foreign 
the Colonies. In c ith Madison and 
Hamilton he had contributed to the Federalist pa 
pers, and taken an ac rt in favor of the adop 
tion the Constitution. He had had little 
experience as either a judge o1 lawyer, but was 
held in high favor by Washington and Marshall 
When Jay resigned in 1795 to become a candi- 
date for Governor of New York, Hamilton 
Washington’s first choice for the vacancy, 
he said, he could “not be scared 
or warped by feeble-minded 
Hamilton declined mes 
Chief Justice of the General Court 
John Rutledge, of South Carolina, 
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James Wilson was 47 
in Philadelphia Although a 
of the Continental Congress aration of Independence; 
member of the Constitutional Convention from Pennsylvania. In support 
of his appointment as Chief Tu he personal letter to President 
Washington in which he recited his preeminent qualifications for the posi 
tion. On account of his ser and his known ab 
as a lawyer Washington was fav 1 towards his appointment 
but at the last, probably on the adv Hamilton, he declined to appoint 
him Chief Justice, but selected him as an Associate Justice. He died in 
1 


1798. 
John Rutledge was 60 duate of the Middle Temple 
that drafted the memorial 


London; at 26 was Ch: 
to the House of Lords; mtinental Congress before 
and after the Revol nstitutional Convention: Ass 
ciate Justice Supreme Court, 1789-1791; resigned to become Chief Justice 
of South Carolina; was appointed Chief Justice of the Supreme Court 
1795, upon the resignation f Jay Being a rece appointment he mre 
sided over one term of the Court, but failed of confirmation at the ensuing 
sesssion of the Senate partly, it may be assumed, because of an intem 
perate speech made in Charleston it position to the Jay treaty, and 
partly because of sundry report ncerning his mental deficiencies, neith« 
of which was known to Was he time s commission was issued, 
but the former of which was submitted to the 
Senate. He died in 1800 
Chancellor Livingston had been a member of the Continental Congress 
during the entire period of t | nd Chancellor of New York 
during the interval between tl clos war and the adonti m of 
the Constitution. He had administered t ith of office to Washington 
and was generally regarded as th ura lection for the first Chief 
Justice. He was only 48 y f age, and had won great distinction 
as Chancellor. He died in 
Robert Hanson Harrison 
Justice of the Supreme 
the private secretary of 
Five days after he 
Chancellor of Maryland 
Federal bench. In u 
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Thus, for the fourth time, in tl 
than eight years, Washington was 
the appointment of a Chief Justice 
Judge Paterson,® of New Jersey, 
was each respectively urged 


for th 


That appointment to the position of | 


the Court might not be 
edent, the President decided not to 
the sitting members, and 
Senator Oliver Ellsworth, 
confirmed without opposition. 
Ellsworth resigned in 1800. 
promptly appointed former Chief ] 
though commissioned and 
because, he said, “the efforts 
place the Judicial Department on a 
have proved fruitless.” To 
political parties, and the country 
parently without consultation with 
appointed his Secretary of State, J 
Virginia. Neither party favored 
pointment.® The Federalists were 
his confirmation if President Adan 
to appoint \ssociate Justice 
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With his accustomed obstinacy A 
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These recitals, it would seem, 
gestion that if the hand of Fate did 
the appointment of John Marshall 
of the Supreme Court of the 
quisitive mind would search in vait 
in the affairs of men and nations i1 
affirmed such intervention ha 
sixth appointee to a life tenure 


period of twelve years, of itself, 


be 


Judge Iredell was_ an Englishn ry 
Dr. Samuel Johnson. The fact he was a for 
irged against his appointment as Chief Justi 
been wraee against “Hamil Iton. Iredell died in 
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Attorney General of New Jersey; Member of N 
t cates the Constitution: United States Senat 
rnor of New Jersey and resigned in 1793 t 
xf the Supreme Court. He died in 1806. 
7 See note (3) supra 
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law lectures of Chancellor Wythe, admittedly the 
greatest law instructor of that period in America. 
Roane became a great favorite of Wythe because 
of his great mastery of Littleton, Coke, Hale and 
Holt. After the adoption of the Constitution, 
which he opposed, he devoted his studies almost 
exclusively to constitutional questions. At the con- 
clusion of his law studies in 1/82 he began the prac 
tice in Essex County. The year following he was 
elected to the House of Delegates where he served 
on various committees with Patrick Henry and 
John Marshall, the former of whom was to become 
his father-in-law and the latter his greatest legal 
antagonist in their respective interpretations of the 
Constitution 

In 1784, at the age of twenty-two, he was 
elected to the Privy Council. Two years later he 
was elected to the Senate from the counties of Es 
sex, King and Queen and King William, and soon 
developed into an ardent Whig. In 1789, then in 
his twenty-seventh year, he was elected to fill a 
vacancy in the General Court, which was composed 
of the Governor and members of the Council. When 
Virginia later adopted a new Constitution, a new 
court was organized which consisted of five judges 
elected by joint ballot of the two Houses of As 
sembly, to hold during good behavior. Like most 
of the Colonial courts of that period its jurisdiction 
was both original and appellate, and extended to all 
persons and all forms of action, civil and criminal 
This remained the principal court in Virginia until 
1788, when a system of district courts was estab 
lished, the original jurisdiction of which was prac 
tically the same as the old General Courts. At the 
same session of the Assembly the Supreme Court 
of Virginia was established. Prior thereto it had 
consisted of three chancellors, the five judges of the 
General Court, and the three admiralty judges 
While Roane was judge of the General Court he 
rendered a decision involving the right of the 
judiciary to declare a legislative act unconstitu 
tional. His decision holding the judiciary had that 
power became in later years embarrassing to both 
himself and President Jefferson, although Chancel 
lor Wythe had so declared in an earlier decision.” 
“I think the Judiciary may and ought,” he held, 
“not only refuse to execute a law expressly repug- 
nant to the Constitution, but also one which is by 
plain and natural construction in opposition to the 
fundamental principles thereof.”™ 

At the age of thirty-three (1795) he was elected 
to the Court of Appeals of Virginia to fill a vacancy 
created by the resignation of Judge Tazewell, who 
had been elected to the United States Senate. Ed 
mund Pendleton. one of the outstanding lawyers 
of Virginia, was then at the head of the Court. 

Great as was Roane’s distinction as a judge, he 
never ceased to be a politician. He opposed the 
ion of the Constitution by the Virginia Ratifi 
cation Convention, because, he said, it was 
loosely banded together,” and subsequently stated 
that “the powers reserved to the States and to the 
people were not reserved with sufficient explicit 
After its adoption, however, with its 
amendments, he became one of its strongest sup 
porters, but never ceased to maintain “that the 
Federal Government was limited in its powers, that 
only those which were expressly 


adopt 
“too 


ness.” 


it posse ssed 


4 Call (Virginia) 5-21 
20 (1798), 


l K nmonwealth v. Caton, 
12 per v. liawkins, 1 Virginia Cases, 


13. Rick ond Enquirer, Sept. 17, 1822, 
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granted by the very terms of the compact or were right, as an alien, to hold lands in Virginiz 
fairly incidental to them.”** He never ceased to right of Virginia to claim title by « 
maintain that the Constitution, interpreted as he raised in Fairfax’s Devisee v. Hunter's 
would interpret it, was one of the greatest human question in which Marshall was 
documents ever formulated, but that interpreted as personally concerned. Judge Roane 
Marshall interpreted it, it would ultimately subvert Denny Fairfax could not pass title undet 
the very purposes for which it was formed. fax’s will. The case was appealed to 
From the outset Roane sided with Jefferson, Court and was reversed by Justice 5t 
and to some extent with Madison, against Wash- ground that the treaty of 1783 expressl 
ington, Adams and Hamilton. He, even more than that lands held by alien subjects of G1 
Jefferson, was the original defender of States under titles acquired prior to the tre 
Rights. The Alien and Sedition Acts, which ing which no action of confiscation 
brought the Federalist party into general disfavor, could not thereafter be confiscated 
furnished him the opportunity to indulge his intense The Court of Appeals of Virginia 
opposition to what he denominated an arbitrary written by Judge Roane, refused to « 
and unconstitutional usurpation of power. He ar- date of the Supreme Court,’ upon the 
dently supported the Kentucky Resolutions of 1798, Constitution did not give the Supreme ( 
and the similar Virginia Resolutions of 1799, taking late jurisdiction over a State Court, even 
the position that each State was a sovereign power, and question at issue involved a treaty 
the Union, being voluntary, could be dissolved when- United States and a foreign power 
ever the States so determined, and, moreover, that the Constitutional provision givi! 
any State could withdraw whenever it determined power “over all cases in law and 
its sovereign or undelegated rights had been in- under the Constitution, the laws 
vaded. While the repeal of the obnoxious Alien States, and treaties made, or which 
and Sedition Acts served to remove the acute re- under their authority” as applying . 
sentment which their enactment had created, the well as the Federal Courts. Such a construction 
Kentucky and Virginia Resolutions continued to be adhered to, would give the courts of the forty-eig 
accepted as a cardinal policy of the Republican, or States and the National Government jurisdicti 
Jeffersonian party. Of the Virginia Resolutions, in to construe any treaty negotiated by the Unit 
which the doctrine of Nullification made its first States, the absurdity of which is apparent 
appearance, Roane wrote: “For truth, perspicuity The refusal of the Virginia Court 
and moderation, it has never been surpassed. It the mandate of the Supreme Court wa 
was the Magna Charta on which the Republicans act of nullification. The Supreme C 
settled down after the great struggle in the year further notice of the action of the Stat 
1799,’"15 ’ proceeded to execute the mandate thi 
Roane, like Jefferson and the Republican party, its own officers. 
accepted a position of antagonism towards the Su Marshall took no part in the 
preme Court in general and Marshall in particular. case for the reason the title to the 
The steady and unrelenting drive of Marshall to- by himself and his brother Thomas 
wards nationalization made each of his great de the title to the lands involved in the \ 
cisions an ever recurring offense. The first real Case was invalid. It was believed by R 
clash between Roane and the Supreme Court, associates that the opinion of the Supreme 
strangely enough, was not precipitated by an opin- while credited to Story, was in reality the 
ion of Marshall but by Justice Story, an appointee of Marshall Insinuations to this effect, indi 
of Madison, who was later characterized by Jeffer- inately circulated, were unjust to Marshall, ; 
son as “unquestionably a tory.” The case in ques- sequent events clearly proved. In thi 
tion was that of Martin v. Hunter’s Lessee. While most, if not the most important of all 
the legal question involved gave not the slightest rendered by Justice Story, was pern 
hint of a political background, it became, in its final lished the right of the Supreme Court 
disposition, distinctly political. The question of appeal, a decision of the State | 
State Rights, asserted in the Kentucky and Vir- constitutional questions.”* 
ginia Resolutions, came again to the surface in a Just how impassable was th 
contest of jurisdiction between the Court of Ap Roane and Marshall was more cl 
peals of Virginia and the Supreme Court. in the controversies that followed 
Thomas Lord Fairfax held title to an immense cision in the case of McCulloch 
grant of land in what was known as the Northern any of the semi-political decisions 
Neck of Virginia. Lord Fairfax devised these lands _ tice \ strong, conscientious bel 
to his kinsman. Reverend Denny Fairfax, a resident Rights as against Nationalism, never 
in and subject of England, prior to December, 1783, recover from his disappointment at 
the date of the signing of the treaty between Great tained the commanding position held 
Britain and the Colonies. The Marshall brothers, Roane, with all the vehemence of hi 
John and Thomas, were purchasers of a part of 
these lands from Denny Fairfax, prior to the ap 16. 1 Munford (Va.) 2 
pointment of the former as Chief Justice. Denny > Se ee 


- - : position taken by Judge Roane 
Fairfax being a British subiect the question of his tion of Jefferson. a letter dated October 12. 
his approval: “TI well that in certain Federa 
we the United States had given to a foreign part 

14. Richmond Enquirer 182 defendant, a right to carry his cause into the 

15. Article No. 1, signed Hampden, Richmond Enquirer, June : not know that where he had himself elected 
1819, in discussion of McCull 1 land In support of the uld, after an unfavorable decision there 
Kentucky Resolution Jefferson self n a letter to Madison, sai Federal Courts and thus take benefit of two 
“T enclose you a copy of the draught of the Kentucky resolves ut one; r that the right of tertai 

: ; eer ai +? ; } } 
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think we should distinctly affirm all the important pr ples they t had been exe sed or aimed by the Federa 
tain. so as to hold to that ground in t future.’ st nos ‘ ty’s first ele 
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The fallacy of Roane’s argument is detected when 
compared with the broader view of Marshall, thx 
statesman no less than jurist, in which he clearly 
contrasts the difference between the rights which 
were surrendered and the powers which were cre 
ated. Roane, in common with the early States 
Rights defenders, accepted the Constitution as a 
delegation of powers to be exercised in behalf of 
the several States, rather than the creation of an 
independent super-government of which the States 
were integral parts. The Nationalism towards 
which Marshall was constantly driving was clearly 
asserted in a series of decisions that in logic and 
clearness of diction have never been surpassed by 
any mind in any age. The vulnerable point in 
Roane’s armour was never more clearly exposed 
than it was by Marshall in his opinion in this, the 
supreme effort of his life. Skillful as were the 
arguments of Roane, unanswerable as they were 
considered by the strict constructionists of that 
period, their fallacies, at this distance, are easily 
detected when compared to the decisions of Mar- 
shall which they sought to break down. It was 
the argument of Roane in his criticism of the Mc- 
Culloch case that “the State governments have all 
residuary power,” and this residuum, he asserted, 
was contro] over “everything necessary for the pro- 
tection of the lives, liberty and property of indi- 
viduals ; the contracts of every class of society, agri 
cultural, mercantile or mechanical.” “This residu 
ary power,” he argued, “was left in possession of 
the States for wise purposes.” Those purposes, 
he concluded, were the contentment which the peo- 
ple would enjoy if they were permitted to frame 
their own laws, whereas a concentration of power 
would result in “erecting a throne upon the ruins 
of the Republic.” Jefferson, who never ceased to 
regret his inability to make Roane Chief Justice, 
unstintedly indorsed Roane’s criticism of the Mc 
Cullough decision. “I subscribe to every tittle of 
them,” he said.” 

In a series of five articles published in the 
Richmond Enquirer under the nom de plume of 
Algernon Sidney, Roane attacked the later decision 
in Cohens v. Virginia, with all the vigor he had 
shown in the McCulloch case. It was in this case 
Marshall set the capstone of Nationalism. As if 
in defiance of his critics, particularly Roane and 
Jefferson, he gave his last great thrust at States 
Rights, and his last assertion of the superiority of 
the Supreme Court “in all cases arising under the 
Constitution, laws, or treaties” even though a State 
was a party to the action. 

“The United States form, for many, and for 
most important purposes, a single nation. . . In 
war, we are one people. In making peace, we are 
one people. In all commercial regulations, we are 
one and the same people. In many other respects, 
the American people are one; and the government 
which is alone capable of controlling and managing 
their interests in all these respects, is the govern 
ment of the Union. 

“It is their government, and in that character 
they have no other. America has chosen to be, in 
many respects, and to many purposes, a nation ; and 
for all these purposes, her government is complete ; 
to all these objects, it is competent. The people 
have declared, that in the exercise of all powers 
given for these objects it is supreme. It can, then, 
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ts, legitimately control all 
\merican 
state, SO 


in effecting these obje 
individuals or 
territory. The Constitution 
far as they are repugnant to the Constitution and 
laws of the United States, absolutely void 

“These states are parts of 
United States. They are members of one 
empire.” 6 Wheaton, 413-14. 

It was against this decision, that 
made his last stand. At certain periods in his con- 
tributed articles he indulged an intemperance of 
speech that had found no place in his former dis 
cussions. National he said, “have no in 
terest in the government or laws of any State, but 
that of which they citizens. As to every other 
state but that, they completely aliens and for 
eigners.” Virginia, he declared, was much a 
foreign nation as Russia, so far as jurisdiction of 
the Supreme Court over the judgments of the State 
Courts is concerned In Marshall’s doctrine he 
found that “blind and absolute despotism which ex- 
ists in an army, a tyrant over his 
slaves.” 

In none of his Marshall more 
clearly state his antagonism to States Rights and 
in none did he more positively assert the supremacy 
of the National government. Neither, it may 
said, did his opponents so nearly reach a proposal 
in favor of secession, or go farther in their expres- 
sions of opposition to the length to which Marshall 
let this opportunity carry him in giving his final 
message in support of National supremacy. Jeffer 
son, approaching four score years, had lost none of 
his bitterness or disappointment resulting from his 
inability to appoint Writing to Justice 
Johnson he said if Roane “can be answered I sur 
render human reason as a vain and useless faculty, 
given to bewilder and not to guide us.’” 

\s a last attempt to circumvent the effect of 
the Cohen’s case Roane acting in concert with Sen 
ator Richard M. Johnson, of Kentucky, prepared an 
amendment to the Constitution giving the Senate 
appellate jurisdiction in all ¢ where the Con 
stitution or laws of a State were questioned, and in 
all cases “Where the judicial power of the United 
States shall be construed as to extend to any 
case. arising under” the National Constitu 
tion, laws, or treaties.** Ro went to the 
extent of chiding Jefferson and Madison for hang- 
ing back “in this great crisis.” Johnson, ably sup 
ported by Roane, argued in support of his amend 
ment with consummate ability. “From the stand 
point of an advocate of State Rights no more 
powerful argument was ever made in Congress than 
that of Johnson. He ed the decision of Mar- 
shall with a clearness neither Jefferson nor Madison 
had surpassed.’”*® 
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Price Regulation Under State Law 
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the business “affected with a public interest.” * Six 
rely on an emergency recited in the statute, Con 
necticut being the lone exception. All of them, 
save Connecticut, limited in duration to two 
years or less. 

The most urgent problem confronting the legis 
latures was to raise the price to the farmer above 
his cost of production. In Connecticut, New Jersey 
and Vermont, this is achieved directly by authoriz- 
ing the Board to fix the price to be paid producers 
by the distributors. New York and Florida, how- 
ever, direct the Milk Boards to set only the mini- 
mum price to the consumer. But they also declare 
a legislative intent that the benefit of all increases 
in retail price shall go to the producers. For fail 
ure to give effect to that intent, a dealer may be 
subjected to a penalty for violation of the Act, and 
his license revoked. In addition, the Board has 
discretion to fix the price to the producer after an 
investigation. The Wisconsin statute also permits 
the Commission to fix only the retail price, but all 
increases in that price must go to the producer. 
Ohio allows the producers and distributors them 
selves to agree upon prices for the consumer and 
the farmer, providing (a) the State Milk Commis 
sion approves, (b) 60% of the normal milk supply 
of a designated area is represented, and (c) 10% 
of the total number of distributors agree in writing 
If no agreements are reached in this manner, ad- 
visory boards of producers and dealers may submit 
written recommendations to the same effect, which 
the Commission may approve or modify. Price 
approved, agreements made by either method are 
binding on the entire market affected. The State 
anti-trust laws are inoperative as to these contracts 
or recommendations for the duration of the Act. 

In all States, the prices are to be determined ac- 
cording to the various grades of milk, and the con- 
ditions of the different markets where sold. In ar- 
riving at a minimum price for either consumers or 
producers, the majority of the statutes direct the 
Boards to take into account the amount necessary 
to yield a reasonable return to the producer and 
to the milk dealer." Some of them set forth specific 
items of production and distribution cost that shall 
be considered in ascertaining a fair price." The 
Canadian statutes which make the milk business a 
public utility declare that “The Board shall not be 
bound by any rule of law or public utility practice 
to see that a rate of return is provided on investment 
in excess of the actual value thereof, for the time 
being.” 

Coupled with these minimum price 
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Fixing a minimum price may prevent ruinous under- 
cutting, but it leaves the distributors free to charge 
the consumer what the market will bear. To 
guard the public against excessive charges, the 
3oards in New York, Florida, and Vermont may set 
a maximum charge, as well as a minimum. In Wis- 
consin, the retail price is fixed, “subject to the re- 
quirement that it shall be just and reasonable.” 
Additional safeguards against unfair practices, 
either to the producer or the consumer, are afforded 
by the privilege of opposing price schedules in pub- 
lic hearings’? and appeals from the order of the 
soard."* In New Jersey, such hearings are discre 
tionary with the Board. 

A fixed minimum retail price may be expected 
to eliminate the price-cutting the smaller com- 
panies among distributors, so prevalent in the milk 
industry. Price-cutting reacts eventually on the 
farmer, who is obliged to take less for his milk. 
This difficulty was intensified during recent hard 
times by an over-supply of fluid milk, partly the 
result of over-production and partly due to a de- 
creased buying power. The fixed minimum price to 
the consumers will limit under-cutting by distrib 
utors, and the assurance to the farmer of a share of 
that minimum is designed to give him a profit on 
the milk he sells. Minimum price-fixing, however, 
is apt to prove beneficial to the large distributing 
firms, since their trade 
tising give them a commanding advantage when all 
milk is sold at the same price. The New York 
statute partially curbs this tendency by permitting 
existing dealers in New York City to sell bottled 
milk not having a well advertised trade name to 
stores at a price one cent below the minimum price 
fixed.** 

Conformity to the price requirements is se 
cured by the familiar means of requiring dealers 
to take out which be suspended or 
revoked for non-observance of the law or regula 
tion. Among the common terms for which licenses 
are revocable are failure to keep records and make 
reports, failure to pay producers promptly, bank 
ruptcy or assignment, and refusal to accept milk 
without reasonable cause. The most stringent re 
quirements are in New York and Florida, where 
the dealer may fail to obtain his franchise, or lose 
it, for a “course of dealing of such a nature as to 
satisfy the Board of his inability or unwillingness 
properly to cond 


names and extensive adver 


licenses nay 


luct the business of selling milk,” 
for an “intent to deceive producers or consumers,” 
or for previously participating in conduct that would 
constitute a violation of the Act. It is un 
lawful in these States and in New Jersey for a 
dealer to buy from or sell to an unlicensed dealer, 
or even to handle milk that he has reason to be 
lieve has been handled in violation of the Act. In 
Connecticut, a licensed dealer may not sell to an 
unlicensed one. Such terms as these close avenues 
of technical evasion that might otherwise prove 
successful. isl ‘iation of constitu 
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prices to be imposed are minimum prices, or both max- 
imum and minimum prices together. Heretofore, 
the situations which have arisen have been those in 
which the strategical position of a group has been 
such as to enable it to impose its will in matters of 
price upon the public.** The “public interest” de 
manding state regulation has been the possibility 
of exorbitant profit taking from the public, and the 
fixed maximum price has been an adequate protec 
tion. Whether this new form of control, minimum 
is permissible depends on whether the Su 
preme Court will accept a somewhat broader con 
public interest. A convenient analogy 
found, of course, in the regulation of utili 
as railroads, where a fair return as well 
as a reasonable price must be taken into considera 
tion, but the postulates of the milk statutes are 
unique as applied to a business historically private 
The same theory is implicit in all recent Federal 
and State legislation, that the regulative force of 
competition will no longer serve the public need 
The legislatures have taken care to declare that 
existing conditions in the milk industry, if not rem 
edied, will imperil the sources of supply, undermine 
elaborate sanitary regulations, and impair the credit 
structure of the States. That seven States in a sin- 
gle session unite in this conviction may have weight 
with the courts. 

A second important constitutional difficulty is 
involved in the regulation of sales of foreign milk, 
which presents the possibility of conflict with the 
l‘ederal power over interstate commerce. The pur 
pose of these provisions is to require dealers within 
the State to purchase out-of-State milk at the same 
price as domestic milk, and to prohibit the sale of 
foreign milk purchased at a lower price. 

The legislators obviously tried to avoid con- 
flict with the commerce clause by regulating foreign 
milk only after “it has come to rest within the State” 
and then applying the statute only to sales made 
within the State. Their declaration will not, how- 
ever, bind the Court which will finally decide 
whether the milk is in interstate commerce at the 
time when the regulation takes hold. It is doubt- 
ful whether the Supreme Court will agree with the 
legislature.” 

Even if the Court thinks that the regulation ap- 
plies to an article in interstate commerce, the ques 
tion is not closed. The States may to some degree 
regulate interstate commerce in the absence of Con- 
gressional action. They may pass quarantine*® and 
inspection” laws, and prohibit entirely the importa 
tion of impure commodities. To this extent, at 
least, exceptions have been made allowing the States 
to protect the health and safety of their citizens. 
\ny other interferences with the commerce, how 
ever, have been looked on with disfavor, regardless 
of the purposes that prompted them.” It must be 
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noted, however, that the milk statutes do not dis 
criminate against foreign milk, but only put it on a 
parity with milk purchased from domestic producers 
It was the opinion of the legislatures, moreover, 
that such measures vital to the integrity of 
the intrastate system of milk distribution, and to 
the welfare of State citizens. On somewhat similar 
theories, laws relating to non-resident motorists 
have been approved ;* and two cases in the current 
term of the Supreme Court* uphold State taxes on 
subjects of interstate commerce, temporarily at rest 
within the State, on the ground that they are non 
discriminatory. 

The device of private agreements regulating 
prices of production, employed in Ohio, does not, 
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CONSTITUTIONAL INTERPRETATION IN CANADA 


Canadian Articles of Confederation, Unlike the American Constitution, Reserve to th 
Federal Government All Powers Not Granted the Federated Units — Canadian 
Types of Hamilton and Jefferson—Great Power of Minister of Justice in 
Construing Constitution and Securing Annulment of Acts Violating 
Its Provisions—The Role of the Judiciary, Ete. 


By DAMON 


Canada found 
\ct of 1867 and 


HE written | 
in the British North America 
its amendments. The unwritten Constitution 
consists of the Magna Charta, the Petition of Right, 
the Bill of Rights, the Habeas Corpus Act, the Act 
of Settlement, and the long train of British prece 
dents and traditions that have f 
The Quebec Conference of 


onstitution 


1S 


llowed. 

UX tober, 1864, for- 
mulated the basic principles of present government 
in the Dominion of Canada. The Conference was 
attended by thirty-two delegates from Upper and 
Lower Canada (now Ontario and Quebec), New 
Brunswick, Nova Scotia and Prince Edward Is 
land. The session lasted eighteen days and ended 
with the adoption of seventy-two resolutions. Sub- 
sequently in London, Canadian representatives met 
with officials of the British Government and drafted 
the exact clauses of British North America Act 
in conformity to the Quebec resolutions. 
After passage by the British Parliament the Act 
became effective, by Royal proclamation, on July 
1, 1867, in the provinces of Ontario, Quebec, New 
Brunswick and Nova Scotia. Prince Edward Island 
did not enter the Dominion until 1873. Four other 
provinces have since been added 
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John A. Macdonald was the 
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sonality at the Quebec and London conferences ; he 


was credited with writing fiftv of the seventy-two 
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of the Conservative | 
Macdonald had made a profound st 
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tice, and he brought with him to Queb« 
Madison’s Debates at the Philadelphia 
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the weakness of the American 
vealed, in 1864, in the tragic Civil 

threat to the Union. Macdonald told 
at Quebec that the primary error of 
adopted at Philadelphia was the resery 
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having for its basis constitutional liberty 
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tional courts for the better administration of the 
Canada,” thereby assuring full Dominion 
judicial authority in case any province should not 
organize adequate tribunals. The Supreme Court 
of Canada was created in 1875 with appellate juris 
diction, under restrictions, from all the courts of 
the provinces. It also has jurisdiction in certain 
cases between the provinces, and in controversies 
between provinces and the Dominion. Its decisions 
in civil cases, together with those of the highest 
provincial courts, upon constitutional questions and 
others of gravity, may be appealed directly to the 
Judicial Committee of the Privy Council in England 

It is the Dominion Minister of Justice, however, 
who holds the greatest potential power in constru 
ing the Canadian Constitution and in annulling acts 
that violate its provisions. Disallowance of a Do 
minion statute may be granted by the King within 
two years of its enactment and disallowance of a 
provincial act may be ordered within one year by 
the Governor General. In both cases it is the opin 
ion and recommendation of the Minister of Justice, 
approved by the Prime Minister of Canada, which 
almost invariably decide the question. The Prime 
Minister, usually at the request of his Minister of 
Justice, may constitutionally require the opinion of 
the Supreme Court of the Dominion, or in case of 
a provincial bill the opinion of the highest court of 
the province, as to whether proposed legislation is 
ultra vires. Where this is done, counsel are em 
ployed and paid by the government to argue both 
sides of the issue, but the government is not bound 
to accept and follow the opinion rendered. Its own 
responsibility cannot thus be disengaged. 

The contrast between the foregoing procedure 
and that prevailing in the United States is obvious. 
There the Attorney General gives the advance opin 
ion as to the constitutionality of contemplated or 
suspended legislation and the Supreme Court de- 
cides finally the question after the bill has been en- 
acted into law. In Canada the highest courts give 
advisory, advance opinions and the Minister of Jus- 
tice delivers final judgment, unless reversed by the 
Privy Council at London. As to the relative sound- 
ness of the two methods, each of which has its ad- 
vantages, a Canadian commentator, W. P. M. Ken 
nedy, professor of law in the University of Toronto, 
states in his work, The Constitution of Canada (1927), 
that this power of declaring laws unconstitutional 
renders too supreme the Minister of Justice, while it 
detracts from the authority of the Supreme Court of 
Canada and the Privy Council of the Empire. He 
believes it safer to leave decision in such matters to 
the courts. 

The Trend of Disallowances and Annulments 

The veto power on Dominion legislation has 
twice been exercised by the British Sovereign in 
Council. The first of these cases occurred more 
than sixty years ago when he disallowed a Domin 
ion act that sought to reduce the annual salary of 
His Majesty’s envoy, the Governor-General, from 
£10,000 to £6,500; it was rejected for the stated 
reason that it would have lowered the envoy “to 
the third class of colonial governors.”” In the second 
case, occurring in 1873, a bill providing for examina- 
tion on oath of witnesses before Parliamentary commit 
tees was disallowed as ultra vires, following a memo- 
randum from the Canadian Minister of Justice, for 
warded by his Government, which in effect invited 


my 


laws of 
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such disallowance. In every other instance, where dis- 
allowance was in question, Royal approval was given 
after specific changes had been made, following con- 
sultation between representatives of the British and the 
Canadian governments. These bills related in the main 
to Imperial military or naval forces within the Do- 
minion or its waters, to threatened impairment of 
the rights of British subjects, or to interference 
with treaty obligations, trade or shipping of the 
United Kingdom. 

Macdonald and his co-framers of the Quebec 
resolutions forecast that appointment of the provin- 
cial lieutenant governors (there being no provincial 
governors) by the Dominion government, their com- 
pensation from the federal treasury, and their pre- 
rogative of suspending provincial acts for federal 
disallowance would be ample to clothe the federal 
government with superior authority in the field of 
concurrent legislation, enable it to compel the prov- 
inces to live up to their obligations and to protect 
it from the least encroachment within the federal 
sphere. During the first decades of Confederation 
this power of disallowance by the Dominion gov- 
ernment was rigorously exercised; altogether it has 
caused the annulment of about seventy provincial 
statutes, 

It is settled law in Canada now that no provi- 
sion of the British North America Act forbids a 
province from impairing the obligation of a con- 
tract, from denying due process of law, or from 
taking private property without compensation. In 
1871, however, Macdonald, as Prime Minister of 
Canada, disallowed an act of the Manitoba legis- 
lature because “no sufficient provision was made for 
compensating infringements of vested rights.” 
Other provincial measures were rejected as being 
contrary to reason, violative of contractual rights, 
or repugnant to equity or natural justice. 

In 1874 the government of Alexander Macken- 
zie (Liberal) nullified the Land Purchase Act of 
Prince Edward Island on the ground that it was 
arbitrary and subversive of property rights. The 
same fate befell another act of that province, passed 
in 1876, because it was found to impair the rights of 
parties sub judice. In 1881 an Ontario statute re- 
lating to the use of public streams for log carrying 
was disallowed because “it took away one owner’s 
rights and gave them to another.” In 1888 New 
Brunswick passed an act which granted rights to 
a new company in contravention of those previously 
conferred upon another company by a Dominion 
charter, for which reason the Dominion government 
declared it void. In the same year a Quebec act to 
redeem provincial debentures by issuing others at 
a lower interest rate was suspended by the Ottawa 
administration as violative of existing contractual 
rights and tending to hurt the credit of the prov- 
ince, 

Federal censorship of provincial legislation 
found a staunch antagonist in Sir Oliver Mowat 
(1820-1903), a Liberal chieftain, already mentioned 
for his attitude at the Quebec conference, and who 
thereafter was for twenty-three years Premier of 
Ontario. Sir John A. Macdonald referred to Mowat 
as “the little tyrant of Ontario,” but Sir Wilfrid 
Laurier, in whose Dominion cabinet he served as 
Minister of Justice, said of him that “he was the 
most correct interpreter of our Constitution that 
Canada has produced.” 


Mowat carried many important cases, on be- 
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half of his province, to the Judicial Committee 


the Privy Council and in eight momentous de 
sions his thesis was upheld against the federal c 
tentions of Macdonald. Five of these judgmer 
established exclusive provincial powers in relati 
to (1) ownership of lands escheated to the Cro 
for defect of heirs, (2) ownership of timber a 
minerals on land formerly held by Indians and 
signed to the Dominion by treaty, (3) regulati 
of the use of streams for floating logs, (4) unlimit 
control of penalties and punishments | 
the province, with the right to appoint counsel, a 
(5) regulation of liquor licenses and the li 
traffic. 

As Canadian Minister of Justice 1897 Mov 
in effect reversed the early policy of the Macdona 
government by declaring bluntly that it was none 
his business to review a provincial act because « 
injustice. In 1901 his successor, David Mills, ad 
vised the Governor General that the Dominion Goy 
ernment was in no wise responsible for the prin 
ciple of provincial legislation and that the prope 
remedy, in case of abuse, lay with the legislatur: 
and its constitutional judges. 
Mills informed the Premier of 
would not interfere with certain 
province which threatened a well-defined Domin 
ion policy. 

The doctrine of liberal interpretation of pr 
vincial rights gained additional strength from sul 
sequent rulings of the Ministry of Justice and de 
cisions of the Privy Council. In 1908 Sir Allen 
Aylesworth, Minister of Justice, in a report to the 
Governor General declared that the power of dis 
allowance was not intended by the British North 
America Act to be exercised for the purpose of 
annulling provincial legislation, such 
legislation is within the scope of the provincial leg 
islature to enact it,” even though the legislation 
under consideration was held to be unjust or op 
pressive, or in conflict with recognized legal prin 
ciples. The contrast between this reasoning and 
that in the early disallowances is apparent. 

The trend for the past thirty-five years has 
clearly been to allow the matter to be decided by 
the courts, or at the polls, rather than to disallow, 
by an executive act, the legislation of a province 
The argument has been successfully advanced that 
if the legislation is annulled as ultra vires, becaus« 
an invasion of the federal sphere, the Dominion ex- 
ecutive government makes itself judge in its own 
case; while if intra vires but annulled because of 
immorality or unwisdom, the Dominion government 
has set itself up as judge of the character and merits 
of provincial enactments. The rule of construction 
has therefore been pared to meet and satisfy the ris 
ing pressure of opinion in favor of provincial leg- 
islative autonomy, within the reasonably applied 
limits of the British North America Act. That 
the Dominion would continue carefully to guard 
its own scope of authority, when directly threatened 
by provincial action, was shown in 1918 when an 
act of the British Columbia legislature was disal- 
lowed because it sought to cancel a joint federal 
and provincial contract with the Esquimault & 
Nanaino Railway Company. It was held that the 
act was ultra vires as an attempt to annul a joint 
engagement without the consent of the federal gov- 
ernment, one of the parties. 
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The Role of the Judiciary 


With the gro ng recognition of constitutional 
a judicial function, the 
Dominion and the Judicial 
Council, with its power of 
former or direct from the 
provinces, have gained an 
ndancy over the Minister of Justice in this field, 
in those al cases where the Govern- 
t’s duty to intervene seems clear and urgent. 
judicial authority was significantly exercised 
1923 when the Privy Council, through its Judi- 
Committee, went so far as to strike down the 
Indust Act 
1907 as an invasion of provincial jurisdiction, in 
ional and therefore 
lement has been taken to estab- 
| field of civil and property 
exclusive control of the pro- 
an emergency requir- 
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er field of intra vires legislation 
s consistently refused to inter- 
minion or provincial acts. The 
Petition of Right, with their 
liberty and private interests 
State, are parts of the un- 
but the courts refer the peti- 
State itself. A frequently 
his rule of non-interference is 
Riddell of the Ontario Court of 
Mining Company v. The Co- 
(1909), 18 Ontario Law 
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Amending the Constitution 


written Constitution of 
by the same procedure as that 
») the original instrument, to-wit: 
Parliament clothed with Royal 


\mendments the 
inada are adopt 
ich gave effect 1 
Act of the Britis] 
sent. No advance acceptance or ratification by 
e provinces is required. The practice is for the 
irliament Ottawa to submit the proposed 
endment as an address to the King, for consider- 
tion by His Parliament at Westminster. Its adop- 
mn by that | | the assent of the King usually 
within a short time. The amendments made 
ve brought ni inge in the original distribution 
powers to the Dominion and the provincial 
They have related in the main to such in- 
lental matters as regularization of the creation of 
e province of Manitoba and representation in the 
T tl Northwest Territories. 
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Canadian Constitution 
ere especially designed to fortify the federal au- 
ority: (1) of Dominion Senators 
the Governor General for life, (2) appointment, 
neial lieutenant 

and (3) federal 
acts All three 
of Macdonald 
lutions. The 
the voters, 
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has evolved into a Canadian House of Lords. The 
lieutenant governors have become non-political rep- 
resentatives of Royalty in their provinces. The 
power of federal disallowance, through unceasing 
pressure for provincial autonomy, has come to be 
honored more in omission than in execution. 

The Judicial Committee of the King’s Privy 
Council has become the defender of provincial pow- 
ers against federal domination; its decisions have 
tended to narrow the residuum of federal authority 
with consequent enlargement of provincial rights 
The Canadian courts have upheld Dominion and 
provincial enactments when found to be intra vires 
and have declined to annul them as contrary to 
principles of the unwritten constitution. There has 
resulted an enhancement of provincial legislative 
and executive power, yet the Dominion of Canada 
remains far more centralized than the Republic to 
the south, its fundamental conception being co- 
ordinated provincial government under unified, 
federal control. Because this control, perhaps, was 
originally made too strong for the great area over 
which the Dominion has extended, the tendency has 
been to favor the provinces. That there has been 
no material change by amendment in the Act of 
1867 indicates the understanding by its authors of 
the vital needs of their own people in the New 
World, in the light of their experience and that of 
the more numerous people to the south. As Judge 
Clement, in The Law of the Canadian Constitution, 
observed: 

“The true federal idea is clearly manifest, to recognize 
national unity with the right of local self-government; the 
very same idea that is stamped on the written Constitution of 
the United States.” 


A Third Route to Bar Integration 


the American Judicature Society 
Dec. 1933) 


(From Journal of 

The argument concerning the power of a state 
supreme court, often referred to as inherent, but 
better called implied, to supervise the organization 
and operation of the bar, is likely to create the im 
pression that there are but two ways to effect the 
inclusive organization of the profession. Until re- 
cently we thought of one way only, and that by 
legislation. The proposal that the bar be regi- 
mented under supreme court rules has aroused a 
needed discussion. .. . 

But we should not overlook a third way, which 
invokes both of those mentioned. It originated in 
Washington a year ago and was reported in the 
December, 1932, number of this Journal. It con 
sists of an act of legislature which declares that the 
supreme court shall have power to adopt rules 
which effect the organization and government of 
the bar, define the practice of law, establish rules 
of conduct and determine the qualifications for ad- 
mission. 

If, under such an act, it is presumed that the 
ultimate power resides in the legislature, as Mr 
Charles A. Beardsley maintains, there will be an 
instance of delegated rule-making power which 
would doubtless be held constitutional as such. On 
the other hand, if the court holds that the legisla- 
ture lacks authority, as would be held in Illinois, 
and possibly other states where excellent analogy 
exists. the courts would doubtless accept the act 
as valid on the same reasoning observed in several 
decisions concerning qualifications for admission 
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Among Recent Books 


HANDBOOK OF NRA: Laws, Regulations 
A and Codes. A compilation of all Statutes, Execu- 

tive Orders, Regulations, Official Interpretations 

together with introductions and tootnotes. (With 
supplement service) 1933. Washington and New 
York: Federal Codes, Inc. Pp. 412 

The National Industrial Recovery Act: An Analy 
sis. By Benjamin S. Kirsh, in collaboration with Har 
old Roland Shapiro. 1933. New York: Central Book 
Company. Pp. 156. 

Econom Rec jislation of : 
(Compiled acts with foreword by Virgil Jordan and 
York: National 
Pp. 214 
\merican Plan 


New York 


fion Li IQ33 


pisirie 
digests of legislation.) 1933. New 
Industrial Conference Board, In 

Economic Cycles and Crises \n 
of Control. By William C. Schluter. 1933. 
Sears Publishing Company. Pp. xi, 378 

The Crisis of Democracy. (Annals of American 
Academy of Political and Social Science, Vol. 169) 
Edited by Clarence N. Callender. (Twenty papers by 
various authors) 1933. Philadelphia: American 
Academy. Pp. 237 

The Economic World Toda Edited by Felix 
Morley (Twenty-nine radio addresses, etc., by various 
authorities, under auspices of National Advisory Coun- 
cil on Radio in Education). 1933. Chicago: University 
of Chicago Press. Pp. circa 350 

Government in a Depression 
H. Reed ( Sixteen radio addresses, etc 
1933. Chicago: University of Chica 
circa 200. 

This armful of 
ails us economically, and what we can do about it gov 
ernmentally, leaves one with a curious impression 
Here are many pages written by competent hands, some 
chapters signed by great names, some others by less 
familiar but not unseeing The impression is 
that for all our anxiety, idealism and diligence we are 
pitifully ill-equipped to plan and execute social meas 
ures or even to understand social processes. But the 
books in particular first need description 

“A Handbook of NRA” is a collection, brought 
down to about September 1, 1933, of the texts of the 
National Industrial Recovery about 150 codes, 
the miscalled “Blanket Code” and its interpretations, 
and a mass of executive orders, 
regulations, etc 
cloth-bound volume is as complet 
viewer has Supplements are 
original volume, 
the work is near publication. The book gives the law 
yer or any other technician trained to use such mate 
rials, a comprehensive collection of the raw materials 
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printed and bound, but will serve its purpose, nam 
to furnish a temporary reference book it 
events. The reviewer suspected that a bo 
compiled might be inaccurate, but a check of 
ple codes does not reveal material errors 

“The National Industrial Recovery Act, A1 
vsis” is a little guide, written by two New York 
yers, to explain the act from the standpoint parti 
larly of the business man who finds in it an opportu 
to get the results formerly sought throug! 
ciations. As the book treats directly wit! 
which has dominated nearly all the aggressive part 
pation of business in code making, and as that mot 
has been and will remain effective on le forms, tl 
hook has more than temporary interest I 
deals with what the authors call, “Th: 
the Act,” that is to say the impediments to busi 
agreements respecting practices, prices and labor 
up by the Sherman law. Other chapters explain t 
new freedom for trade associations offered by cod 
technique, discuss the concessions granted to organiz« 
labor, and point out a few pitfalls. The 
text is printed in an appendix. The book is br 
readable, and not very wide in scope 

“Economic Reconstruction 
is a neat and beautifully printed compilation of 
important emergency legislation of the historic 
session of last year. All or parts of 
These are preceded by a very brief epitor 
of each. There are no notes and no 
reviewer finds he tends to pick up t 
reference, because of its fine physical fort 
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omic topics. The two radio series, “The Economic 
rld Today” and ;overnment in a Depression,” 
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t catastrophic campaign to draft a series of codes 
competition in a few major industries, an- 
The 


and so raise com- 


AAA, which gave 
power of attorney from the peo- 
on the largest scale 


planning 


fashion that 


) govern 
her but separate policy developed complication. 


cheapen money 
ith the evident tendency of the 
ising prices of food and other 
There was a section of 
NIRA which authorized the President to make agree- 
ents with busine > instead of waiting for the slower 
codes which were nominally, at 
ast, supposed to be initiated by the industries them- 
This sect plemented by a vast campaign 
chants and manufacturers, 
vith d to secure a general 
greement to decrease hours of work without lowering 
vages and to eliminat 1e cheap labor, to the end 


tS 


overnment efforts t 
iodity prices ,on¢ 
rst codes to 


iaterials outstrip wages 


makt 


processes of draftir o 


7 
elves 
f popular pressur: 

} , 


threats of tt, was use 


of increasing the total buying power of wage earners 
or at least spreading the income. It is now evident 
that the results were significant in the large industrial 
units, but the gains there were offset in part at least 
by losses of wage income in innumerable small estab- 
lishments and by the fact that increased prices due to 
increased costs to some degree reduced sales. The 
grand effort—a political campaign of extraordinary 
features—yielded rather minor results. The small 
business man was badly pinched and the public never 
fully understood the principle involved, if indeed the 
writer does. This was the first important divergence 
between planning powers in action and planning as 
written in the books. It was evident the American 
people were capable, when under brilliant leadership, 
of making startling mass movements in directions 
which they did not stop to comprehend. 

The second phase of the movement was to in- 
duce the signature of hundreds of codes regulating 
principally wages, hours and conditions of competition 
in as many businesses. It was evident from the first 
that both industry which included large units and in- 
dustry which was organized in trade associations saw 
in the NIRA programs a chance to escape the buga- 
boo of Federal and State anti-trust legislation. This 
legislation has not prevented the aggregation of huge 
business units, but has been for some decades a night- 
mare to their promoters, lawyers and managers. Un- 
der depression conditions, the stress of competition 
among the large units themselves, but particularly the 
impact of competition from small units which were 
more flexible and perhaps more desperate, made trade 
agreements seem especially necessary. The NIRA 
stipulations for collective bargaining with some type 
of organized labor were stated loosely enough to sug- 
gest to the business leaders that these unwelcome terms 
could be mitigated by the right tactics. On the other 
hand, organized labor saw in the provisions for collec- 
tive bargaining a sudden rejuvenation of the trade 
union, for labor certainly would require a champion in 
this new tournament over hours and wages. The ob- 
vious tendency under the codes to regiment labor into 
industrial units, as distinguished from the craft groups 
long established under the American Federation, or, 
as we say, to produce “vertical” and not “horizontal” 
labor organization, was troublesome to the labor lead- 
ers, but like the business managers they hoped to keep 
the sweet of the orange and peel away the bitter skin 
It is evident now from the codes themselves that they 
are the upshot of a battle. In this contest, the large 
business elements succeeded in using the codes to form 
trade associations which now forbid some of the more 
troublesome competitive practices which impinged upon 
them from their fellows and the small marginal pro- 
ducers. In exchange they conceded to labor substan- 
tially shorter hours, a minimum wage scale of great 
complexity and the bare agreement to bargain collec- 
tively with some sort of employees’ organization. Or- 
ganized labor won these concessions, gained enormously 
in federated membership and now faces the inevitable 
logic of the industrial or “vertical” union. Some 
questions arise. Was this elimination of competition a 
contribution to recovery? How have the consumers 
fared in this tug of war? What has all this to do with 
the economic planning the books have written so elo- 
quently about? What are the implications on our in- 
stitutions of government? 

The codes, as the lawyer reads them, are essen- 
tially regulations of forms of competition, with the 
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prohibition of a lot of minor trade annoyances and Fascism begins to seem a political program 
some concessions of minimum hours and wages. They amazingly into the logic of economic plannin; 


1 


are Mr. Kirsh’s Trade Associations in truth: As such In short, these books under review, full of pr 
they may or may not serve useful purposes. It is ob- se, revealing motives, exhibiting results, as they beg 


path of the smal] to do, must make the reader pause to think. Is it | 
sible that the NIRA and the AAA are not econo: 
planning at all? The books talked of experiment wh« 
here we have wholesale execution. Is it possible tl 
economic planning has not foreseen and 
the political involvements in its couse? Is it 


1 


that economic planning has little or nothing to supp! 
to the process of recovery? It may be a régime 
: des health and not a remedy for illness. Is it possible tl 
made in the codes is not impressive. Union contracts the program may collide with traditions of the Am 
are not usually treated by economists as a gain to eco- —jcan people which decades may be unable to replace 
nomic flexibility, whatever else may be their merits. remold? It is at any rate evident that the people 
There is nothing to indicate we can recover by re- the United States cannot be efficiently disciplined 
stricting competition. It is evident the codes were a program of this sort on a large scale until vastly m 
waged on an unanticipated battle field and with vic is known about its form and needs, both in Washingt 
tories in a war we did not plan to conduct. and Keokuk. And it is evident that the first car 

Meantime the consumer, the public at large, has of codes speak in terms of class interests of indust 
sat by in bewilderment. Somebody, he understood, and labor rather than national polity. Economic Pla: 
was representing his interests in the battle. He heard ning : evidently more complicated than the bo 
divined. 


vious they make more thorny the 
transgressor who competes, with a low overhead, an 
elastic financial system and no union problems. It was 
not, however, this small competition or any competition 
of the sort forbidden that brought on the depression, 
at least on any theory the writer knows. Higher wages 
and shorter hours may be factor that can produce 
smoother economic curves, but the progress so far 


warded agai! 


' - 


vaguely of Consumers Boards. His interests were in 
high quality and low price. There is little about qual- 
ity in the codes. There is a good deal that manifestly 
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raises costs and hence prices. There may be some ee 5g 
things that lower costs, but they are hard to interpret. Restatement of the Law of Agency. Adapted a 
The interest of the general public is deeper still, Promulgated by the American Law Institute. 19 
however. We are becoming vaguely conscious that the St. Paul: American Law Institute. 2 vols. Pp. xx» 
scheme of industrial planning runs counter to many XXViii, 1242, and Index.—In these two volumes 
of our old beliefs or prejudices. The program needs have the carefully considered judgment of the leadi: 
for example a highly centralized government, while American scholars in the field of Agency. They r 
we have believed in decentralized and local government. Tesent the result of ten years of work by the dist 
It requires large departmental staffs of trained men, guished Committee which had as its guiding spirit, | 
while we have had faith in government by amateurs, i! his death, the great Mechem. Thereafter Profess 
sent to Congress from the bench and the plow, sensi- Seavey of Harvard was appointed Reporter to tl 
tive to our needs and yearnings. We call these ex- Committee and under his able leadership the treme 
perts “bureaucrats,” which is an evil word. We find ous task was carried to its conclusion 
not only that the codes as now presented protect the The form of this Restatement is the same 
big unit in business and make it hard going for the i Contracts—tripartite. First are the sections 
little fellow, but we are told that this is the real theory ate 528 of them—containing the statements of prit 
and necessity of economic planning. The planners ples; then the comments thereon ; and finally the ill 
avow that the large units are efficient, that trusts can trations which are, in many instances, based on decid 
be trusted if regulated. This collides with all we have cases. The work is divided into fourteen chapters 
been taught. The senators who bewail the suspension much the same fashion as one would find in a g 
of the monopoly legislation speak our language. We text book on the subject. The language and phras 
sense other difficulties with American tradition, such ology, by and large, are well known to the legal pr 
as great executive power. The truth is, America has fession." a 
not thought its way through the vast revisions of prin Without wishing to raise again the question as 
ciple required to accept the premises of the program of the validity of the whole Restatement project,* it 
economic management, and, until it does so, the pro- pears to the writer that this Restatement accomplish 
gram is impossible on any ible o1 comprehensive admirably what it sets out to do, namely n the int 
basis. est of “certainty, clarity and uniformity to bring 
Vaguely, the country is sensing the fact that there der out of the existing chaos of conflicting 
are in economic management some implications to our It provides an accurate summary of th 
whole polity which are uncomfortable. If we organize 1f Agency, and in so doing it strikes a 
each industry by codes or institutes, we organize our n its statements of principle, between 
selves as such The nation forms in a sort of feudal where the rule seems clear, and the genera 
fashion. Workmen, capital and managers alike may flexibility for the future. The net results 
owe allegiance to their 1 try first If we advance should be a wholesome tendency toward 
government into the control of business—all business by setting before our courts, in excell ! 
is it possible busin may advance to the control of d of analysis by which to steer 
government? There is a flavor of Fascism about it Time and space make it impo 
all. “The corporate state” and “the new feudalism” ‘ a ei a 
become phrases with fresh and intimate meaning tracts, 47 Harvard L. Rev. 368 (1983), crit 
Economic planning begins 1 m a theory for cor %. See Clark, The Restatement of ( 
trolling industry which proceeds without setting up o1 983), and Patterson, The Restate 


foreseeing a political mechanism that fits its own logic Ro 4 
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ents of the vai sections as to whether they are 
irate expressio! f the common law. Without 
bt the Restatement will result in a flood of litera- 
raising this question 

(Juestions may 


raised as to what should be in- 


ed in, and what left out of, a Restatement of 
ncy. For example, this work excludes, and prop- 
so it seems, those quasi-contractual obligations 


1-consensual representations. 
agencies “coupled with an interest” 
included though that meaningless phrase has been 
laced by the m iccurate one of “powers given 
ecurity.”* Deference to tradition would seem to 
tate the inclusio this topic. There would seem 
ve less the inclusion of those sections 
ch deal with the liability of an employer for the 

of the independent contractor. Presumably the 
statement of Torts will adequately cover this sub- 

The same difficulty of selection is evidenced in 
limits cannot be clearly defined.’ 
common law restated are prac- 


arise out 
the other hand, 


reason 


r sections Che 
ie portions of 
lly dead.® 


A food deal of 


the existing confusion in the cases 


\gency is accounted for by looseness of definition 
1 vagueness of classification The Restatement 
ild have a salut tendency to minimize this source 
conflict in the future. Thus we have the insistence 


roughout on the distinction between an agent’s au- 
rity® and his power,’® which, of course, is not new.” 
the bases of an agent's power to bind the principal ia 
thority, apparent authority,"* powers arising out of 
relationship not dependent on either authority or 
arent authority,’* and the possibility that the prin- 
il may be bound on grounds entirely apart from 
gency principles,’® for example, estoppel. This classi- 
ition is the clearest the writer has seen and appears 
be an improvement on Mechem’s treatment of the 
me subject in his excellent treatise..* Throughout 
e Restatement is emphasized the distinction between 
e undisclosed and the partially disclosed principal." 
the future courts will not be so likely to brush over 
s distinction without appreciating its significance. 
he clear distinction drawn between a sub-agent'® and 
nother agent’®® should assist in clearing away much 
f the haze which has obscured the whole field of dele- 
tion. 
So far as th 
e Index, the work we 
sruder, is particul 
bly to the utility of the 


‘ 


writer has been able to ascertain, 
are told of Professor Ma- 
This should add immeas- 
volumes. 
SIGVALD NIELSON, 
Stanford University. 
7 Minn. L. R. 17 (1982), 


sood 


School of 1 


See alrea I tt. Special Agents 

Ky. L. J. 407 (19 2 Ky. L. J. 11 (1938), Some Comments on 
Restatement of Ager 19 Georgetown Law J. 1, 6 and 283 (1929); 
ferrill, Election Between Agent and Undisclosed Principal—Shall We 





low the Restatement Nebraska Law Bulletin, November, 1933; 
lfberg, Analysis of Apparent Authorit n Principal & Agent, 1 
of Chicago I R 7 1933 
4 See Restate t of t Law f Ag p. 4, and cf. sec. 47 
See secs, 138 1 13% 
6. See secs. 214, 2 251 
7. The reporter, urse, was perfect ware that differences 
opinion might arise over these questions See 10 American Law 
nstitute Proceedings, 312 where Mr. Seavey nments on secs. 376 
t seq. 
8. ¢. g. see secs. 474 et se dealing wit follow servant rule 
] Sec 7 
10. Se 
11 See M 
12 Secs 4 
13 Se 8 
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’ See s 14 
16 See Me e1 Agency, 2d ed SECS 4 et seq 
rhe gnif € classification was not appreciated by the 
irt in the ot € ec referring to this por 
of the Res B F t l 64 F. (2d) 253 
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American Journal of International Law, January (Wash- 
ington, D. C.)—The Twelfth Year of the Permanent Court of 
International Justice, by Manley O. Hudson; The National 
Boycott as an International Delinquency, by C. L. Bowé; “Re- 
sort to War” and the Interpretation of the Covenant During 
the Manchurian Dispute, by H. Lauterpacht; The United 
States-Panama General Claims Commission, by Bert L. Hunt; 
Canadian Immigration: The Law and Its Administration, by 
H. F. Angus. 

New York University Law Quarterly Review, December 
(New York City)—Declaratory Judgments in Administrative 
Law, by Edwin M. Borchard; The Legality of State Legisla- 
tion for Debtors’ Relief, by Norman J. Small; Stare Decisis, 
State Constitutions, and Impairing the Obligation of Contracts 
by Judicial Decision, by Louis B. Boudin. 


The Journal of Air Law, January (Chicago)—Universal- 
ity Versus Nationality of Aircraft, by Margaret Lambie; The 
Illinois Program of Aeronautical Regulation and Promotion, 
by Elwood B. Cole. 


University of Pennsylvania Law Review, January (Phila- 
delphia, Pa.)—On Philosophy in American Law, by K. N. 
Llewellyn; Imputed Contributory Negligence in Automobile 
Bailments, by Russell R. Reno; A Practical Method for the 
Determination of Business Fact, by Philip G. Phillips. 


University of Pennsylvania Law Review, February (Phila- 
delphia, Pa.)—Moratorium over Minnesota, by Edward S. 
Corwin; Declaratory Judgments in Pennsylvania, by Edwin 


M. Borchard; The Cause of Action, by Charles E. Clark. 


Law and Contemporary Problems, December (Durham, 
N. C.)—The Protection of the Consumer of Food and Drugs, 
A Symposium. 


Cornell Law Quarterly, February (Ithaca, N. Y.)—Ex- 
culpatory Clauses in Corporate Mortgages and Other Instru- 
ments, by Philip M. Payne; Arbitration and Conflict of Laws ; 
A Study of Benevolent Compulsion, by Philip G. Phillips; 
Summary Judgments in New York—A Statistical Study, by 
Leonard S. Saxe. 


Minnesota Law Review, February (Minneapolis, Minn.)— 
The Uniform Declaratory Judgments Act, by Edwin M. Bor- 
chard; The Constitutional Theory of the National Industrial 
Recovery Act, by Oliver P. Field; The “Current of Com- 
merce;” A Note on the Commerce Clause and the National 
Industrial Recovery Act, by F. D. G. Ribble. 


Temple Law Quarterly, January (Philadelphia, Pa.)— 
Municipal Liability for Ultra Vires Tortious Acts, by P. L. 
Gettys; Stockholders’ Liability for Unlawful Dividends, by L. 
L. Briggs; Clinical Preparation for Admission to the Bar, by 
John S. Bradway; Legislative Contempt—An Auxiliary Power 
of Congress, by Charles W. Shull; Problems of International 
Legislation—International Legislation and the Drafting of 
Treaties, by Clyde Eagleton. 


Columbia Law Review, January (New York City)—The 
Constitution as an Institution, by K. N. Llewellyn; Duty in 
Tortious Negligence. by Percy H. Winfield; The Case Law of 
the New York Public Service Commission, by Charles S. 
Hyneman. 


Michigan Law Review, January (Ann Arbor, Mich.)— 
The Municipality as a Unit in Rate-Making and Confiscation 
Cases, by Robert D. Armstrong; Process in Actions Against 
Non-Resident Motorists, by Maurice S. Culp; State Taxation 
of Interstate Motor Carriers, by Paul G, Kauper. 


Notre Dame Lawyer, January (Notre Dame, Ind.)—Con- 
gested Dockets and Measures for Relief, by William M. Cain; 
The Catholic Church and Peace Efforts, by John Tracy Ellis 
and the Historical Committee of the Catholic Association for 
International Peace; Priorities in the Law of Mortgages—IV, 
by W. D. Rollison. 


California Law Review, January (Berkeley, Cal.)—Some 
Legal Aspects of California Recovery Legislation, by Mathew 
O. Tobriner; Law Applicable to National Parks and other 
Federal Reservations within a State, by Warren H. Pillsbury 

University of Cincinnati Law Review, January (Cincin 
nati) —Corporations and the United States Constitution, by 
Hugh Evander Willis; The Exemption of Publicly Owned 
Property from Taxation, by Claude W. Stimson; Administra- 
tion of Relief in Ohio, by S. Gale Lowrie. 
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Tulane Law Review, February (New Orleans, La.)—The 
Place of Comparative Law in the American Law School Cur- 
riculum, by Roscoe Pound; The Legislator’s Interest in Com- 
parative Legal Studies, by Constantine E. McGuire; Cause and 
Consideration in Louisiana, by George M. Snellings, Jr.; Re 
ligious Communities and Courts in Palestine, by Frederic M 
Goadby; The Bank Collection Code of the American Bankers’ 
Association, by Wayne L. Townsend. 

Canadian Bar Review, January 
Russian Criminal Jurisprudence, by R. B. Graham; Hypnotism 
and Its Legal Import, by Gurston S. Allen; The First Re 
ported Trades Union Case, by William Renwick Riddell; Law 
Reform in Germany, by F. C. Auld 

The University of Chicago Law Re January (Chi 
cago)—A Critical Survey of the Illinois Business Corporation 
Act, by Henry W. Ballantine; States of Mind and the Hear- 
say Rule, by Edward W. Hinton; Commercial Arbitration 
under the N. R. A. by Philip G. Phillips; Ante Mortem Pro 
bate: An Essay in Preventive Law, by David F. Cavers. 


Toronto)—British and 
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view, 


Review of Recent Supreme Court Decisions 
(Continued from page 166) 


and the provisions as to time, place, possession and 
particular loaves subject bakers to fines irrespective of 
negligence. 

Dealing with these contentions in their order, Mr. 
Justice BuTLer first cited Burns Baking Co. v. Bryan, 
264 U. S. 504, in which the Court had adverted to the 
undoubted power of the state to prescribe a minimum 
weight to protect purchasers of bread from imposition 
of short weight loaves. In that case, however, the evi- 
dence was found to demonstrate that the tolerances 
there prescribed were unreasonable under conditions of 
temperature and humidity often prevailing in the state. 

The first contention of the appellants was rejected 
on the ground that the fixing of maximum tolerances 
was not unreasonable, under the conditions prevailing 
in Nebraska as to the sale of | As to this Mr 
Justice BUTLER said: 

The diminution in weight of dough while being baked 
or of bread after baking cannot be definitely determined 
in advance. Jt may be usefully approximated. If only one 
size or class of loaves were being made, the fixing of mini- 
mum weight might be effective to prevent short-weight 
sales. But that not the situation in Nebraska. The 
classes of loaves being made for and distributed there 
include those being sold half pound, a pound, a 
pound and a quarter, a pound and a half. The mere pre- 
scribing of a minimum weight for each class reasonably 
may be deemed not effective for there might be made such 
intermediate sizes would permit deception and fraud. 
The danger is illustrated by the twenty ounce loaf being 
made by appellants. The statute prohibits it, undoubtedly 
for the reason that its weight is only four ounces more 
than the pound loaf and four ounces less than the pound 
and a half loaf. Unquestionably there are adequate grounds 
for prohibiting a loaf of that size. The fixing of both 
maximum and minimum weights for each class fairly may 
be deemed appropriate and necessary. If not too low, there 
is no support for the claim that the maximum is arbitrary 
or discriminatory 

Nor was the statute found to 
in the secretary of agriculture 


read 


iS 
Sait 


as one 


as 


vest arbitrary power 


There is no merit in the claim that the delegation of 
authority to the secretary violates the due process or equal 
protection clause. The act fixes the minimum weight of 
loaves of each size or class. The lessening of weight dur- 
ing and immediately following baking depends on changing 
conditions and varies considerably. Maxima that readily 
may be complied with in one period may be found too low 
at another time. The Nebraska legislature not con- 
stantly in session and convenes regularly only once in two 
years. But the secretary may at any time as need 
arises. Presumably the delegation was made in the in 
terest of justice to the bakers as well as for the convenient 
enforcement of the statute and regulations 
As to the third contention, no sufficient basis was 


ird 
found for the contention that the tolerances prescribed 


is 


act 


were unreasonable, or that the statute and regulat 
operate to prescribe punishment in the absence of f 
The lower court found, and the evidence 
finding, that appellants and other bakers readily may 
ply with the prescribed weights and tolerances. It 
fore to be presumed that in the absence of fau 
ligence, violations will not occur. The facts p 
guish this case from Burns Baking ( v. Br 


warrants t 


is the 


The case was argued by Messrs. Jol 
and Harold D. Le Mar for appellants 
F. Good for the appellees 


The Oral Argument on Appeal 
(Continued from page 143 

lawyers will stop their argument entirely 
main silent until one of the judges directs th 
to proceed. The better 
seem to be to go right ahead with tl 
looking at the judge or judges who happen t 
disengaged and who are apparently listening 
remain silent is bound to be interpreted as 
cism of the judges who are conversing 
it is apt to irritate them, as in almost every 
the judges are discussing some phase of tl 
argument and they naturally feel that cour 
make no objection to their doing this. ‘ 
there is no single feature of an appella 


to p 


course pursue wi 


i@ arg? 


a Cl 


i< yovether : 


which causes more mental anguish to 
than these conversations 
Whether they are talking about the 
the effect upon the lawyer is bound to 


between 


embarrassing. 

Many years ago a symposium 
Bar Association of the City of New 
subject of the oral argument of apps 
views being presented by Austin G. Fox, 
J. Shearn Francis M. Scott. The 


Y ork 
als, ditterent 
Cl: 
discuss! 
was most illuminating, as these men represented t! 
very best in the bench and bar and they spoke th: 


on 
and 


minds with frankness and sincerity 

outstanding suggestions was that the 

could be summed up by saying that 

the court best serves his client best 

true and should always be borne 

resort to chicanery and subterfuge, garb 

facts and argument of specious points 

in the end to the disadvantage of the client 
Next in importance is the handling of t 

ural 

I 


he 


117) 
iil 


in such a way as to appeal to the nat 
instincts of the judges on the bench 


ren 


of the cause from the standpoint of the ordinat 


It 


man in the street and the good conscience of 
community as a whole is never a mistak« 
sometimes said that there is more law to be f 
in the musty volumes of the cases mat 
without opinion than in all the published opin 
of all the courts in the land. Whether or not tl 
be true, no one can doubt that substantial 
has been done in innumerable cases where it 
be difficult to formulate the principles of tl 
cision in a written opinion. Finally, an 
sense of humor and an attitude of humility are 
but indispensable. After all, the issues at stake 
the administration of justice are too sacre 
subtle forces at work too imponderable t 
anyone in approaching the task of tl 
egotistical spirit. 


just 


a. 


1é 


art 
alia 


an 


1 and tl 


ked affirm: 


iment 


ae 


abiding 
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Peter Wiltberger Meldrim 


ETER Wiltberger Meldrim departed this life 
Pp in Savannah, Georgia, on the 13th day of De- 
cember, 1933, in the eighty-sixth year of 
ive. ; , 
He t 


was up t very few days to his 


his duties as Judge 


prior 


in the active h: rge of 
1e Superior Court of Cl 
continuous! 
1917. Des] 1té 


Lit 


( /eorgia, 
from his ap- 
failing health 
to die in judi- 


atham ( ounty, 
sition he had 
tment March 
the advance ( vei 
harness, and his wish was substantially grati- 


iT 


cs a 


Meldrin as born in Savannah on the 
December, 1848, the son of Ralph Mel- 
I ett Meldrim He knew no 
er home than Savannah, and this city and its in 
rests and progres vere \ lose to his affec- 
ns, and were lars of his active and 
telligent devotio1 
He graduated with th a 
iversity of (st ro! iN I ( 
University at diff it ti s his 
of A. M. and 
He married of Augusta, 
on the 30th day of June 1881, and this 
idy” herished companion and in 
durit married life, and enjoyed 
affection of the com- 


Judge 
day of 


and Jane 


the 
ained from 
AW 


gree at 
t 
7 
i 


le 
yb 


degree, 


regia 
lect Li 
iration 

him the r t and 
inity. 

He began the pra of law at Savannah in 
practice until his 
Probably no man of his 
cases In Courts of 
His practic 
] 


onized as 


tive eleva 


1017 
1917, 


69 and was 
to the Bencl 
tried more he 
was large and 
the best 


eneration 
eorgia than 
xtensive, He Vas rec 
il lawyers at Georgia Bar 
Signal recognition of his ability and standing 
is manifested by his election in 1914 to the Presi- 
ency of the Bar Association, a choice 
mor worthily 
At another 
sar Assor 
Meldrin ik an active interest in the 
te and City He was at one time 
nember of the Georgia House of Representatives 
1 at another member of the Georgia Senate. 
rgia Delegation to the 
1908. 
interested in the Military 
a Colonel com- 
the First Regim the Georgia Cav- 
h retired ¢ Brigadier General of the 
eorgia Nati He organized and com- 
inded tl rgia ! Guard during the World 
ar. He was member of the Confederate Vet- 
ins of S: nnal 
He was als t o1 ime Ma of the City of 
Savannah 
He was { mat irs a Trustee of the Uni 
ersity of ors ind for more than fifty years, 
th the except of o1 ommencement, he at 
Commencement of the Uni 
f Alumni. He was 
f the University 


one oft 


American 


President of the 
eorgia 
judge 


fairs of his St 


was chairn the Gec 
emocratic National ( 
He was vet much 
he State \t one time he 


“onvention in 
tne was 

nding 
Iry, and 


ent of 


nded 
ersity 
tly call | 
Georgia, tl il Alumnu 
He took an active interest in agricultural mat- 
rs, and t the time of his death President of 


the Georgia State Agricultural Society 


The foregoing is but a brief epitome of the ac- 
tivities and accomplishments of a very active and 
fruitful life. 

As a Judge he was distinguished for his ability, 
his fairness, and his absolute independence in the 
discharge of his important duties. He knew in the 
trial of cases neither friend nor foe. He was as 
Judge absolutely impersonal and decided the law 
found it regardless of persons or conse- 
quences. This secured him the respect of even 
those who were unfortunate litigants. He did not 
spare himself, or shirk any duty, no matter how ex- 
acting. If he made a mistake, it was in working 
too hard and giving himself too little rest. No 
Judge of the Court was ever more expeditious and 
prompt in the trial of cases, and the discharge of 
all the duties incident to his high office. 

During his long life no citizen of Savannah oc- 
cupied a more important place in the Community, 
or a larger space in its activities and progress. 

His death exhibited the fact that his friends 
and admirers were numerous from all walks of life, 
who gladly paid him tribute. A large concourse of 
people attended his funeral, and our entire commu- 
nity recognized its great loss in the passing of a 
distinguished and useful citizen. 


as he 


Numerous letters and telegrams to his family 
from all parts of the Country, many of them from 
men of eminence, attested the general recognition 
of his worth and the esteem in which he was held. 

Samuet B. ADAMs. 

Savannah, Ga. 





Retrospect and Prospect 
(From the Boston Bar Bulletin, Jan., 1934) 
“The year 1933 passes into history leaving, appar- 
ently, no noteworthy accomplishments in this Common- 
wealth in the field of judicial progress. The pressing 
problem of congestion in the Superior Court is still 
unsolved. The artificialities surrounding trials of crim- 
inal cases continue. The public is obviously disturbed 
at the revelations that some jurors sell themselves for 
thirty pieces of silver. Confidence in the whole judicial 
structure has diminished. Bench and bar have both 
felt the financial effects of the depression. Dark as the 
legal picture seems to be upon superficial inspection, 
the Bulletin feels that any one who cares to penetrate 
beneath the surface will find that seeds were planted 
during the year now gone which promise to make 1934 
a year of abundant legal harvest. There are signs, not 
to be disregarded, that that mighty giant known as 
‘The Bar’ is awaking to realities. We see evidence of 
that fact in the program of the American Bar Associa- 
tion: ‘Criminal Law and Its Enforcement,’ ‘Legal Edu- 
cation and Admissions to the Bar,’ ‘Unauthorized Prac- 
tice of the Law,’ ‘Selection of Judges.” All of these 
questions are of profound importance to the lawyer, 
as was promptly recognized at our annual meeting. 
“Whether the seeds planted in 1933 shall come to 
harvest in 1934 is for the bar to decide. There is sub- 
stantial ground for the belief that there will be more 
laborers in the legal field in 1934 than ever before. The 
bar cannot afford in these times of stress and change 
to slumber or sleep.” 
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Sources of Light on the Coordination The situation is shown up pretty badly ested in the technical 
Problem in dealing with proposed new legisla- is chargeable with at 

tion, where sometimes a local Patent blunders (one in 7/i 
Law Association will agitate proposed Shop where he has Mrs. Quilp 
reforms in the law and where nobody to her husband’s property afte 
knows whether the American Patent mits suicide, although at that 
Law Association or the Patent Commit- property of a felo de se was forfeit 
tee of the American Bar Association the Crown; and another in P 
represents the views of those whose where he makes Mr. Perker, the 
views are important in connection with tor, say that Mr. Pickwick can 
the proposed legislation, which I under- Mrs. Bardell only by paying 
stand is very embarrassing to the Patent costs, both of plaintiff and def 
Committee of the House and Senate. into the hands of the plaintiff’s sol 
So also I am told it often happens that Dodson and Fogg), but he did |! 
the Patent Committees of local and intimate acquaintance with the 
county Bar Associations, in cities in and lawyers’ clerks 
profession. which Patent Law Associations exist, other satellites of the lay 

I happen to know something about @™¢ quite inactive because the Patent the early and middle part of 
the American Institute of Electrical Law Association is active and anything century—and on the w! he pa 
Engineers. It has a great number of which the Patent Committees of the in a manner of spe aking, so true 
local Sections, each of which deals with Bar Associations did would involve ture of their courts and their dw 
matters of interest to electrical engi- ¢ither duplication or conflict. and the conditions it ch the 
neers in that locality. In some Sec 


Apert G. Davis and worked, of the « 
tions there is a local, junior member New York, Feb. 6, 1934 ancient and modern rules 
ship which does not necessarily involve 


—_——____ up the law of that time an 
membership in the Institute itself. Ev- Law in the Novels of Charles Dickens ery by which it was enforced 
ery one of these local branches is re Epitor, AmerIcAN Bar Association, actual effects of the rules « 
sponsible to the A. I. E. E. and speaks JOURNAL: stantive and adjective, upon the m 
through it so far as national matters In the review by Mr. Walter P, women of his time, that his worl 
are concerned. Other engineering Armstrong, in the January issue of the justly entitle him to be reckoned 
groups have similar organizations, for JouRNAL, of B. M. Jones’ Henry Field- legal historian of the first rank 
example the civil and mechanical en ng, Novelist and Magistrate, the re ; he period he covered was 
gineers. viewer re-quotes the dictum of an un- the first two-thirds of the 19th cent 

Then the whole thing is coordinated "amed authority: he novels actually were 1 
by means of the American Engineering “Writers of fiction are very fond of 1835 to 1870 but most of tl 
Council, which speaks with authority, Making their stories hinge on points of '™ earlier years, two of them 
as I understand it, for all of the mem- Jaw. But, so far as I know, there are 9. Two Cities and Barnaby 
bers of all of the Engineering Socie- but two writers in our language who 80!N§ back to the later years of th 
ties on matters of general interest to ever touch law without showing their century. In general, the novels 
engineers. Coordination is further ignorance on the subject. They are . are of interest to lawyers and lega 
helped by the fact that the various En- Shakespeare and Fielding. Walter ‘orians cover the peri 
gineering Societies have their head- Scott, a lawyer by profession and by "e?orms in English legal 
quarters in the Engineering Building Office, is no exception.” do not touch on any of 
in New York. No doubt the compliment paid Bleak House, in which the | 

The Automobile Associations have Shakespeare and Fielding is deserved, Phere is all-pervading, we 
had to deal with a similar problem, but one cannot help thinking at the same 1852-53 when legal 1 
There are a great number of local time of another great English novelist, ready well under way 
branches of the American Automobile possibly the greatest of all the moderns, Of the novel were laid 1 
Association, every member of which, Charles Dickens, who knew so inti- ‘Y years earlier when 1 
as I understand it, is a member of the mately and wrote so much of the law ‘¢™ was at its worst. 
national association and the whole and the lawyers of his time that his It is difficult to believ. 
thing, national, state and local, is co- novels have been described by so emi- Yer, even in the vastly 
ordinated so that a local branch speaks ment an authority as William S. Holds- ons of today, can feel tha 
for the automobilist in that neighbor- Worth as “of unique value to the legal "ead in the history of English 1; 
hood and deals for example with the historian” of the 19th century. First, he knows at least 
Chief of Police of that city; the state because they contain so much of curious Pickwick, although they 
association deals with such matters as information and authentic atmosphere stand alone in interest 
legislation of that state affecting the Which is unavailable elsewhere, and lawyer. As a matte: 
interests of automobile drivers, and the second, because they are accurate first- Who reads Dickens at 
national association deals with matters and reports made by a man whose ‘0 stop at two volume 
of interest to drivers throughout the Powers of observation were extraor 
country. dinarily acute. 

The situation which confronts the I think it was in 1927 that Dr —- 
lawyers is further complicated by the Holdsworth delivered a series of lec- The Amende Honorable 


presence of such organizations as the 


Epitor, AMERICAN BAR ASSOCIATION 

JouRNAL: 

In connection with the questions 
raised in the very interesting article by 
John W. Davis in the January number 
of the JouRNAL, it occurs to me to call 
your attention to a suggestion which I 
have been working over in my mind for 
some time, which is that some study 
should be made of the way in which 
other professional men have solved or- 
ganization problems whch are essen- 
tially somewhat similar to the organ- 
ization problems now facing the legal 


er 


Washington, D. C 


tures at Yale University on this sub- Epitor, AMERICAN Bar ASSOCIA 
American Patent Law Association, and ject which he later published in a small JOURNAL: 

the New York Patent Law Association, volume entitled Charles Dickens as a Referring to the letter 

It seems to me that such organizations egal Historian. It is an extraordi- number of the Journal 

of specialists should be part of the Amer- narily interesting little book and no law- A. Finch, Secretary 

ican Bar Association, but a difficulty yer who has any fondness for Dickens Society of International 

arises here due to the fact that some should fail to read it he corrects my staten 

of the members of the Patent Law As As Dr. Holdsworth pointed out, Dick Grand Rapids meeting 

sociation are not members of the bar. ens was not himself a lawver nor inter- of International and | 
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owledge, is in keeping with the facts, | am emboldened to address you 
this communication for what it might 
be worth. 

Reno, Jan. 5. C. R. Puca. 


eral law of residence, which involves 
fact and intention. 
he Associated Press quotes a Chi- 
go judge saying: “The decision places semampennaens 
Reno divorces in the same category as Great Value of the Grand Jury in 
Mexican and French divorces. The Su- Metropolitan Centers 
, > preme Court takes the same position that LEprror, AMERICAN Bar ASSOCIATION 
ternational | have always maintained, that six JoURNAL: 
ger gy weeks does not constitute ‘egal resi- The November, 1933 issue of the 
elise lence. Thousands of divorces already American Bar Association Journal con 
ranted are imperiled by the decision.” tains a most interesting article by W. |] 
ismuch as the metropolitan press Heyting, a practicing solicitor in Lon 
given and is giving much publicity don, entitled “The Abolition of Grand 
his matter and, further since, it is Juries in England.” 
that many of your readers Mr. Heyting, commenting on the situ 
be interested in obtaining the ation in England, states that the purpose 
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The Real Decision in the Hunnewell 


Case 


or, AMERICAN ASSOCIATION _.. and LAW is changing fast 


RNAI 


recent decisiot the Nevada Stat . ; 
reme Court in t} f Har in these fast-changing times of 
an vs. Heler : well. The Law Week ging 
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) attorney, | 
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of the grand jury is primarily to 
vent abuse of judicial process by 
malicious, or trumpery indictments 
sented by justices 
thority, but that the preliminary exat 
ination is so thorough and 
by men of such experience that a second 
sieve before trial is rded 
necessary; and that the disadvantages 
of the grand jury are that it w 
eood deal of the judge, of 
the grand jurors, whose time is 
the 1 | 


who abuse their au 


is conducter 


not rega 
istes 
time of the 
able. ot witnesses and oO! 
cused, 

This may 
abolition of the grand jury in F1 
under a parliamentary scheme of 
ernment, but we, in America, 
losing a very valuable social 
were we likewise to al | 
jury system, 

In large American 
nant political party with 1 OSS 
likely to control the 
election of judges, 
others connected with the ad: 
of criminal justice grand 
a great safeguard for the pub 
terests, as it is chargeable directly witl 
the responsibility of:reporting all crimes 
committed in the county, 
ceive directly information from all 
sources including civic organizations 
without the necessity of its being trans 
mitted through the District Attorney 
who may not be inclined to be diligent 
in the prosecution of the crimes of pub 
lic officers, due to his political 
tions. 

The July, 1933, Grand Jury in New 
York County, subpoenaed the Commis 
sioner of Accounts, who reports direct 
ly to the Mayor in regard to the affairs 
of the municipal administration of New 
York, and examined him ‘resentments 
have been handed up to the Governor 
with the request that State legislation 
be passed providing for so-called “Au 
diting Grand Juries,” tl 


be a good cause 


woul 


instrul 


nomination 
Ministt 
ut 


] 
1 
lic it 


and may re 


connec 


the word “audit 
ing” meaning not only pecuniary audit 
ing, but a general investigation of 
action of public officials in the disc] 
of their duties. One o 
features of the propose: 
the provision for special 
investigators to carry on the work freed 
from routine criminal matters. In this 
way, the District Attorney would | 
lieved of the embarrassment of pro 
cuting brother officeholders 
tion of duty in office 

One of the characteristic 
mon law is that it finds 
changing conditions and 
progress and improvement 
jury is one of our 
institutions. Its 
citizens from prosecution 
much needed now as its positive 
of investigation and accusation 
ation confronts us in metropolitan cen 
ters which requires a periodical, 
bly a semi-annual, audit and check 
of police, magistrates ind District At 
torneys to see if they are doing their 
respective duties in the 


efficient manner possible and 


t 
| 
l 


+4 
oidest 


pow Ts 


poss 


| 
pest 
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esponsibilit es to the g 
the community. 
is hoped that anyone having read 
Heyting’s article, and being inspired 
with the grand jury, will 
some consideration to this phas« 


do away 
give 
of the powers of the grand jury, and its 
capacity for being a more useful tool 
criminal justice. 

The Association of Grand Jurors of 
New York County, 105 West 40th 
Street, New York City, has a great deal 
of information on the subject, including 
up-to-date news in regard to the situa 
tion in New York County on this aspect 
of grand activities, m 
would be available to those need 


jury which | a 
sure 
ng it 
LLoyp 
November i4, 1933 


W York 


Soviet Courts 
EpitorR, AMERICAN BAR 

JOURNAI 

Mr. Robbins’ ‘The 
Legal System” in the November Journal 
is highly interesting. It has occurred to 
that a further word might be rel 
ished. 

My study of the courts at St. Peters- 
burg and Moscow during the summer 
revealed some high points. The first is 
the apparent effort of the present re 
gime and system to impress upon the 
people the simplicity, approachableness 
and righteousness of the courts. There 
is almost an entire absence of any sort 
of lengthy pleadings. There is a re 
spectful silence intensifies the 
importance of what is taking place 

The lowest court, in the 
jurisdiction, is what is called the Friend 
ly court. This functions directly among 
and with the workers of the industrial 
plants. Its judges are chosen directly 
from the workmen and its activities are 
devoted largely to the settlement of the 
disputes that arise between those who 
ire busy at that particular place. The 
next higher court is the People’s Court 
This has jurisdiction of civil matters 
involving amounts up to five thousand 
rubles and most of the criminal 
[he next is the Provisional or district 
court where counter revolutionists are 
tried, and the last, with supervision over 
the proceedings ot all the 
three, is the Supreme Court 

There is practically no 
books or decisions Che 
o! the long ago 1s obsolete and inapp! 
priate to the present system of gover 
ment 

Offenses 


article on »oviet 


me 


which 


order o! 


work 


preceding 


display o 


decides 


against property, 
the state, are 
rious and may bring death to the 
trator The idea is that such 
ire really against the 
und they grade practically the sa 
counter revolutions. In fact crime fall 
into two categories. The first includes 
those directed against the Soviet order 
itself and are, for tl l 
is the most dangerous; the 
prises all other crimes It astonishe 
yme of us when we learn that the pr 
edure | 


which vests in vel 


social 


it reason, regal 
] 


second Ce 


charge of crimina 


illows a 





sponsibility te a 


when a socially 
directly specified 
criminal code In 
sibility is determine: 
of the code whicl pi 
analogous crimes 

In one of the book 
USSR it is stated 
legislation repudiate 
‘punishment and 
quotes the constitut India 
tional 
ican 


“the criminal leg 
and the United 
at punishment o1 


same book announce 


f social defense 


and to have 


Repu 


a deterre 


; 


in order to tr 


rest 
tizens from the 

deprive crimina 
commit fresh « 
corrective influetr 


1iose who have be« 


It wou 


that put 


i 
) 


tenced.” 
the claim 
cluded in the pury 


se 
of negations, is 
The strengtl 
ment in detecting c1 
and working out 
is due largely to tl 
cal department, the 
dent of which sits 
the Peoples & 


ott 


visory vote, and 
Supreme Court is 
vision over the leg 
The eyes of this 
sleep Chey are al 
ence is well nigh 
When we realize 
to this system the requ 
Russian must have a | 
surprised that we 
is found elsewhere 
To enter a court 
jury box, no ec 
the litigants 
table behind 


judges, one 


nor! 
books, 
rough 
three 
lways a woman 
tioning being done | 
there is ar 
customary for 
thing new 
I must 


proceedings 


where 
mali 
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Se Lilet 


wide 
order 
atters mi 
is Journal a 
opinions 
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AND 


LOCAL BAR ASSOCIATIONS 








Indiana 





Indiana State Bar Discusses the Na- 
tional Bar Program and Work of Amer- 
Law Institute at Mid-Winter 
Meeting 
e National Bar |] 
of the Ameri Institute 
e two ot the rtant mat 
presented to tl State Bar 


ciation a it I 1 mid 


ican 


and the 


winter 
ting held at the 1 Hotel, In 
polis, January 19t 
eceding the 
resentatives ¢ 
ciations 
esident Eli I 
ciation and the B I 


with 
the State 
Managers 
a discussion Bar 
A great interest was 
lenced by those i ittendance and 
ks by Will SI Assistant to 
President of the \ rican Bar As- 
ition; R. Allan St . etary 
the Illinois Stat Association 
Vice-President the American 
\ssociation Seventh Cir- 
and thers husi 
“ived 
Edson R. Sunderla f the Univer- 
y of Michigan disc1 the workings 
he Michigar ouncil, of 
*h he is i afternoon 
ion. The Ass tion ; his 
amended its 


Ove! 


itional 


Tam. 


Sec! 


istically 


»ecretal 
meet- 
ovide 
a special | 
icticing ie 
students at 
ibstantial 
xpected to result 
Herbert ( 


incre 


Vean 
ersity of 
lvisor on 
e American La Institute 
e work of the institute ; the 
ret concluding the Another 
inquet speaker Norman 
rie, 

cademy. 

Che question o 

ition requiremet 

e Bar in It 


Relations to 
discussed 


ba 


lormet 


eve of the 
nded by the 
iners, Deans 
and 
lanagers of the 
ciation and 
_ommiuttes 


mecers 


Asse Cla 
lucation. 


\ Harper of 


yn’s 
Ir. Shatroth and 
e Indiana Universit ol of Law 
ere the princi; peakers. This 
leeting was presided over by Milo N. 
eightner, Presider f the State Board 
Law Examiners 

The State Bar 

e standards 


Ray 
e a 


structed the Board of Managers to pre- 

a petition to the Supreme Court 

to put them into effect. 
lnomas C, BATCHELOR 


’ 
1 
sent 


secretary 





New York 





DANIEL J. KENEFICK 
President, New York State 
Bar Association 


Extending Rule-Making Power of the 

Courts is Principal Topic Discussed at 

Annual Meeting of New York State Bar 

Association—Unauthorized Practice of 

Law Also Receives Special Attention— 

Judicial Section Holds _ Interesting 
Meeting 


rhe following account of the Fifty- 
Seventh Annual Meeting of the New 
York State Bar Association, at the 
House of the Association of the Bar of 
New York City on Jan. 25, 26 and 27, 
is taken, with slight abbreviation, from 
the New York State Bar Association 
Bulletin (Jan. 1934); 

Daniel J. Kenefick of Buffalo was 
elected president to succeed Samuel 
Seabury of New York City. Louis B. 
Hart of Buffalo was named vice-presi- 
dent from the Eighth District to succeed 
Hollister. New members of the 
committee include Fred L. 


Evan 


executive 


Gross of Brooklyn, Philip A. Carroll 
of New York City, and Wyman S. 
Bascom of Fort Edward. Charles W. 
Walton of Kingston was re-elected Sec 
retary and Harry M. Ingram of Pots 
dam, Treasurer. 

President Seabury called the meeting 
to order at 2 p. m., January 25th at 
which time various committees made 
their reports. Following the report of 
the Treasurer the meeting adjourned 
until Friday morning. The section of 
the Association composed of the Presi 
dents of Federations of the Bar, Com 
mittees Character and Fitness and 
Presidents of Local Bar Associations 
met on Thursday afternoon at which 
time the speakers included Rol’in M. 
Meeker of Binghamton, Chairman of 
the Section; Presiding Justice Edward 
R. Finch of the First Department, Dean 
James Grafton Rogers of the Univer 
sity of Colorado Law School, and John 
Kirkland Clark of the New York State 
Board of Law Examiners. 

Charles Edward Clark, Dean of the 
Yale University Law School, delivered 
the annual address Friday night in the 
ballroom of the Waldorf Astoria. His 
topic was “Individualism and the Con 
stitution.” 

Pursuant to provisions of Article 
XIII of the Constitution, the Executive 
Committee and Chairmen of the stand- 
ing and special committees selected as 
the principal topic for discussion at the 
annual meeting the subject “Extending 
the Rule Making Power of the Courts 
and the Proposed Amendment to the 
Civil Practice Act.” The question con- 
sidered was contained in a resolution 
follows: “Resolved, that the New 
York State Bar Association approves 
the principle of extending the rule-mak- 
ing power of the Courts, and requests 
the Legislature, through a Joint Com 
mittee, to investigate and inquire into 
the report of the Committee on Rules 
of the Association of the Bar of the 
City of New York, which contains one 
Part, setting forth a proposed shorter 
Civil Practice Law, and a second Part, 
setting forth all provisions taken out of 
the present Civil Practice Act and also 
the present Rules of Civil Practice, and 
to investigate and inquire into all mat 
ters pertaining to such report.” 

The subject was discussed in all its 
phases, and followed the report of the 
Committee appointed to study it, which 
report was presented by Robert E. Lee, 
Chairman of the Committee to Consider 
the Revision of the Civil Practice Act 
and Court Rules, on Friday morning 
at eleven o’clock. This discussion was 
led by representatives from the several 
Judicial Districts. 

Another question of great interest 
and vital importance to the members 
of the profession was also discussed: 


on 


as 
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“The Practice of Law by Persons and 
Corporations Not Authorized; Its Ef- 
fect Upon the Public and upon the Pro- 
fession.” This was one of the four 
subjects recommended by the American 
Bar Association for special considera 
tion this year by all Bar Associations. 
The first report of the Committee on 
Unlawful Practice of the Law, created 
last year by this Association, was pre 
sented by its Chairman, Julius Henry 
Cohen, and was followed by a discus 
sion led by John G. Jackson, Chairman 
of the Committee on Unauthorized 
Practice of the Law of the American 
Bar Association. 

Papers read at the meeting included 
“Should the State Compel Safer I 
vestments for Testamentary Trust 
Funds,” by Surrogate George A. Slater 
of Westchester County; “Finding a 
Forgotten Man,” by State Tax Com- 
missioner John J. Merrill; “Compul- 
sory Compensation Automobile Insur- 
ance,” by Crandall Melvin of Syracuse 
Robert H. Jackson of Jamestown, a 
member of the New York State Com 
mission for the Administration of Jus 
tice, discussed the work of the Com 
mission. 

On the evening of January 25th, the 
Executive Committee gave a dinner to 
the Presidents and representatives of 
the Federations of Bar Associations 
and Local Bar Associations throughout 
the State. Martin Conboy of New 
York City was chairman of this special 
dinner committee. 

The annual dinner took place Satur 
day night in the Waldorf Astoria. 
President Seabury presided. Addresses 
were made by Judge Frederick | 
Crane of the New York State Court of 
Appeals, Chief Judge Charles A. 
O'Neill of Louisiana and Dean James 
Grafton Rogers of the University of 
Colorado Law School. More than 
seven hundred persons attended 

The Judicial Section convened Satur 
day morning, January 27th, at ten thirty 
o'clock in the rooms of the Associa 
tion of the Bar of the City of New 
York. Presiding Justice James P. Hill 
of the Third Department, Chairman of 
the Judicial Section, presided. 
officers of the Section are as follows 
Judge James O'Malley of New York, 
president; Judge John C. 

Messena, vice-president 

L. Cook of Monticello, secretary 

F. Walter Bliss of Middleburgh, 

urer. Judge Ellis Staley of Albany 
was chairman of the nominating com 
mittee. 


The new 


] 
tl 


In addition to the election of officer 
and the transaction of other business 
an interesting program was presented 
which included an informal talk by 
James A, Leary on the subject “What 
the Lawyer Thinks of the Judge.” 
The meeting was followed by 
eon at the Waldorf Astoria 
o'clock at which time Chief Judge 
Pound presided. An address was made 
by the Honorable James M. Beck 


The District Attorneys Association of 
the State convened on Saturday morn- 
ing at 10:30 o’clock in the rooms of the 
Bar Association of the City of New 
York. President Nathan D. Lapham 
presided. The election of officers took 
place, and an address was delivered by 
R. L. Calder, K. C., Montreal, Canada. 

The meeting was followed by a lunch- 
eon at the Waldorf Astoria at one 
o'clock at which President Lapham pre- 
sided, and an address was made by the 
Honorable John J. Bennett, Jr., Attor- 
ney-General of the State of New York 





Ohio 





Vice President R. Allan Stephens, of 
Seventh Circuit, Explains National Bar 
Program at Ohio Bar’s Mid-Winter 
Meeting—Judge Atwood Speaks on Bar 
Integration—Other Addresses 


The mid-winter meeting of the Ohio 
State Bar Association was held at Col- 
umbus on Jan. 25 and 26. Pursuing 
the precedent set at the summer meet 
ing, the program was compressed into 
one and a half days, instead of two 
and a half days as in former years 

The mid-winter meeting of the Con- 
ference of Bar Association Delegates 
on Thursday evening, January 26, was 
devoted to a consideration of the Amet 
ican Bar Association coordination pro 
gram, R. Allan Stephens of Spring- 
field, Illinois, Vice-President of the 
American Bar Association and Secre 
tary of the Illinois State Bar Associa 
tion, was the main speaker on the eve- 
ning program. He reviewed the history 
of the American Bar Association and 
explained its coordination program of 
studying selection of judges, criminal 
law enforcement, unlawful practice of 
law and legal education, and also how 
state and local associations can assist 
in fostering the program. Vice-Presi 
dent Stephens held his audience by the 
delightful manner in which he presented 
a subject involving considerable detail 

Chairmen of the State Bar Associa 
tion committees then reported as to the 
work being done in the state on the 
subjects on the National Bar Program 
Judge Thomas H. Darby of Cincinnati, 
reported as chairman of the State Bar 
Committee on Criminal Law, stating 
that the Ohio Association in 1927 had 
revised the Ohio Criminal Code and had 
since secured the passage of other crim 
inal legislation. Mr. Grauman Marks 
»f Cincinnati, Chairman of the Legal 
Education Committee, reported Ohio 
has the two-year pre-legal requirement 
that it has no correspondence schools 
that the State Association has recom- 
mended abolishing office study, that 
there be a character examination both 
upon registration for study and for ex 
amination, that examinations be limited 
to three, that subjects of examination 


be revised, that standards of law schools 


be considered and that 
be established. 

Chairman Milo J. Warne: 
reported that the committe 
thorized Practice of Law 
local bar associations 
brief on that subject 
mittee was considering 
laymen from practicin 
State Commissioners 
Cleveland, reported for 
mittee of the Cleveland 
tion, which committee 
tinuing case, in 
made from time to t 
or laymen unlawful 
Robert N. Wilkin of 
Chairman of the State B 
tee on Selection of Judg 
proposed amendment to 
stitution providing that 
pellate and Common Pleas | 
nominated by the Governor 
firmed by a Judicial Com 
pointed by the Senate from 
pellate District, with one con 
at large as Chairmat f tl 
Commission. 

President A. R. Jol 
in his address, reviewed 
the Ohio State Bar A 
its organization in 1880 and 
the present supplementa 
service being rendered 
office at Columbus, the 
being the establishmer 
brary, open 24 hours a day, a 
Deshler-Wallick for the ben 
ciation members when vi 
tal city. President 
the practice of law by 
commissions; advocated 
workmen’s compensatior 
of Common Pleas; c 
Minnesota mortgag« t ! 
sion by the U. S. Supreme Court 
demned unethical pr 
vers, and declared 
Bar Association to wipe tl 
struck at the practice 
tions, and urged 
practice of dishonest 
attorneys. 

The Association 
amended to reduce 
dues to $4.00 per ye 
vears after admissio 

“Our Methods « 
International Law 
the subject of an add 
Nielsen of Washingtort 
viewed the work of Cl 
Marshall and pleaded 
nance of standards set 
Mr. Nielsen discussed 
trom the various 
aliens committed 
protection of property 
methods of giving eff 
plication of internati 
national tribunals 
of international 
of State. 

Dean H. W. Ar 


University Colleg« 


imong 


discussed the res] 
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nd the bar for the education of law- 
yers, and traced the evolution which has 
resulted in the bench and bar almost 
completely abdicating legal training in 

avor of the law school. He called at- 

tion to the fact that the increase in 
nissions to the practice and in num- 

r of law schools were contemporane- 

and that one reduce the 
number of aspirants and the consequent 

vercrowding of the bar lies in a 
stricter limitation of the number pre- 
sented for examination. 

Judge Frank E. Atwood of Jefferson 

ty, Missouri, member of the Supreme 
Court of that state, in his address on 

The Objectives and Methods of Bar 
Integration,” reviewed voluntary incor- 
porated self-governing bodies, the Eng- 

h law system, and showed how in the 

lonies that plan had been abandoned. 
He outlined the advantages and weak- 
esses of voluntary associations and 
lwelt upon plans to integrate the bar 
either by legislative or judicial action. 

Dean Henry M. Bates of the Univer- 
sity of Michigan Law School delivered 
an address upon constitutional interpre- 
tation in an emergency period, tracing 
through history the strains under which 
our Federal Constitution was subjected 
from 1789 through the War of 1812, 
nd following the Civil War; declared 
the two most fundamental features of 
our organic law to be the division of 
sovereignty between nation and people 
»f the State, and the tripartite distribu- 
tion of powers; and outlined the as- 
saults upon the theory of complete sepa- 
ration of governmental powers, and the 
development of administrative law re- 
sulting in a breaking down of the 
theory of separation of powers of gov- 
ernment. 

Rolland G. Allen of 
dressed the Mid-Winter 
the “Young Lawyers’ 
Leadership.” 

The Committee on Judicial Adminis- 
tration and Legal Reform, which sub- 
mitted its report through Chairman W. 
|. Stevenson of Cleveland, recom- 
mended that the appoint a 
committee of qualified jurists, mental 
and social scientists, with representa- 
tives of recognized social agencies, to 
re-examine marriage and divorce laws 
and recommend corrective laws. Aboli- 
tion of justices of the peace and sub- 
stitution of a branch of the Common 
Pleas Courts were also recommended 
by that committee. 

A motion prevailed to have the State 
Association establish a plan to advise 
the electorate as to qualifications of 
-andidates for the Ohio Supreme Court. 

The Legislation Committee, of which 
Frank J. Schaut of Cleveland is Chair- 
man, reported that two kidnapping bills 
endorsed by the Association had been 
passed by the Legislature in Special 
Session. A Special Committee on 
Amendments to Federal Procedure and 
Practice, of which Province M. Pogue 
of Cincinnati, is Chairman, presented 
its recommendations. These recom- 
mendations are the same as those ap- 


way to 


Columbus, ad- 
meeting upon 
Search for 


(overnor 


proved by the committees from the 
Sixth U. S. Judicial Circuit and printed 
in the Feb. issue of the JourRNAL (p. 
103). They were all approved. 

The Columbus Mid-Winter meeting 
concluded with a banquet which was 
addressed by Harvey T. Harrison of 
Little Rock, Arkansas, upon “My Coun- 
try "Tis of Thee—A Worm’s-Eye-View 
of the American Scene—With a Squint 
at the Question, Whither Midst Fall- 
ing Due.” This was the second appear- 
ance of Mr. Harrison before the Ohio 
Association and, like wine, he grows 
better with time. 

J. L. W. Henney, Secretary. 





Oklahoma 





State Bar Hoids Annual Meeting—Bar 
Accepts Challenge—Unites with Su- 
preme Court to Form Judicial Council— 
New Officers—Chairman to Carry on 
National Bar Program Named 

The fifth annual meeting of the State 
Bar of Oklahoma was held at McAles- 
ter on Thursday and Friday, December 
28th and 29th, 1933. The meeting was 
characterized by many able addresses, 
serious discussions, and apparent unani- 








7898 


YW we vo our part 





cA 


11934 | 


Center of Information 


for You 


in Washington 


bor years the Maryland 


Casualty Company has 


maintained a 


ashington Service 


Bureau to give up-to-the-minute infor- 

mation on opportunities for securing Government busi- 
ness. It frequently provides—all without cost—personal 
representation, except legal services, to handle promptly 
the most intimate details of this business. 


It is constantly furnishing by telegraph, wae pre and 


letters from the National Capital valuable an 


varied in- 


formation to attorneys, bankers, merchants, manufactur- 
ers, exporters, contractors and public officials concerned 
with the rulings, opinions, reports, documents, records, 
or other data from the Federal branches of the United 


States Government. 


Always say: 


“We want our protection through the 


Maryland Casualty Company.” It means something. 


MARYLAND. 


F.HIGHLANDS BURNS 


CASUALTY 


PRESIDENT 





CASUALTY INSURANCE 


sureTY Bonos j 





We publish the Maryland Casualty Company’s Lawyer’s Directory 











192 









mity of the Bar, in the determination 
to carry out a definite program during 
the coming year. 


The meeting was called to order by 


President Thos. J. Horsley. The in- 
vocation was given by Dr. S. R. Bra- 
den, Pastor of the McAlester Presby- 
terian church. The address of wel- 


come was given by Judge J. H. Gordon 
of McAlester, who issued a challenge 
to the Bar to do something. The re 
sponse was given by Leonard Carey, of 
Shawnee, who urged that the Bar ac- 
cept the challenge of Judge Gordon 

The President’s address was given by 
President Horsely, who gave an inter- 
esting account of the activities of the 
State Bar for the past and rec 
mended many changes, notably that the 
trial of Industrial Commission cases be 
transferred from the Industrial Com- 
mission at Oklahoma City to the County 
Courts of the various counties wherein 
the cause of action might arise. The 
report of the Board of Governors was 
given by the Hon. A. W. Trice of 
Hugo, member of that Board 

Justice Earl Welch of the State Su 
preme Court delivered an interesting 
paper on “The Administration of Jus- 
tice,” in which the Bar was told of the 
exact condition of the docket of the 
Court. He urged that the State Bar 
come to the aid of the courts and sug 
gested that a Judicial Council be cre 
ated by the State Bar under the provi- 
sions of the State Bar Act, which 
would advise with the Supreme Court 
in working out a plan whereby the 
Court might call to its aid District 
Judges and lawyers over the State who 
would volunteer their services to assist 
the Court in writing opinions. The 
suggestion was adopted by the assembly 
and the Board of Governors instructed 
to appoint a Committee to meet with 
the Supreme Court immediately 
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B. CocuHrRaNn 
Bar of Oklahoma 


CHARLES 


President, State 


The report of the Committee of State 
}ar Examiners was given by Charles 
P. Gotwals of Muscokee. The District 
luncheons were again the scene of much 
interesting discussion, the trend of 
which was to aid the Supreme Court 
to carry out its inherent power to make 
rules and regulations to best expedite 
business without regard to legislative 
enactments. 

The annual banquet was held Thurs- 
day evening in the Hotel Aldridge ball 
room, with some four hundred in at- 
tendance. Hon. George M. Porter, 
President of the Pittsburgh County Bar 
acted as Toastmaster. The principal 
address of the meeting was given at 
this banquet by the Hon. George E. QO 
Johnson, formerly United States Dis- 
trict Attorney for the northern district 
of Illinois. His subject was “The Of- 
fice of the Public Prosecutor.” 

On the second day the report of the 
Committee to tabulate the ballots on the 
election of members of the Board of 
Governors was given. Chief Justice 
Fletcher Riley of the State Supreme 
Court gave an excellent report on the 
progress of Boris Gordon, who was 
employed to make portraits of the mem- 
bers of the first Supreme Court—the 
portraits to be hung in the Supreme 
Court chamber in Oklahoma City. 

Judge C. B. Stuart gave an outstand- 
ing address on “Value of Ethical Stand- 
ards,” which was especially beneficial to 


the younger members of the bar. The 
report of the Committee on American 
Citizenship was given by T. Austin 


Gavin of Tulsa. 

The meeting concluded with an able 
address given by Hon. Robert L. Wil- 
liams, United States Judge for the 








Eastern District of | )klahoma, entit 
“The Bench and the Bar, 
tive Obligations and 
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Judge Williams gave many interestine —— 
reactions in his long career as an 
tive practicing attorney, Supreme (| t W) 
Justice, Governor and United Stat I 
District Judge. sa 
The organization meeting of 5 
newly elected Board of Governors rg 
held Friday afternoon, December 291 tion | 
(harles B. Cochran of Oklahoma Cit ssit 
Leing elected President: W. ¢ Au result 
oi Altus, A. W. Trice of Hugo In 1¢ 
Malcolm KE. Rosser of Stillwater sock 
vice-presidents; Chas. W. Conner lopt 
Oklahoma City, Treasurer; Membet stubhe 
Edgar A. deMueles, Tulsa; W. E. | opi 
terback, Durant; Alger Melton, Chicl the V 
sha; F. B. H. Spellman, Alva; 7 the 
|. Horsley, Wewoka; Ben F. Willia inet 
Norman; Malcolm E. Rosser, Nort a 
and E. C. Fitzgerald, Miami orp 
Messrs. Thos. |. Horsley, W 
Utterback and Alger Melton wer L-. 
named as the Executive Committee ate . 
B. H. Spellman was again selected as eal 
Fditor-in-Chief of the Oklahoma Stat statete 
Bar Journal, and was also named as eal 
General Chairman of the National B aan 
program in Oklahoma The 
Mr. Reuel Haskell, Jr., of Oklahoma umend 
City was elected Secretary to succeed rCvers 
A. R. Rigsby, resigned to enter the ful pl 
practice of law. que 
Messrs. C. B. Cochran, Alger M: a 
ton, A. R. Swank and Judge Harve small 1 
Melton were selected as the committee e blo 
to confer with the Supreme Court ficial 
the creation of a Judicial Council unlawf 
, tigati 
tras In t 
On January 15th, 1934, the Board the Ut: 
Governors of the State Bar, in spe reports 
meeting, created the Judicial Coun zed pr 
of Oklahoma, naming the Hon. A ympar 
Swank of Stillwater as Chairman, M with th 
Walter C. Lybrand Oklahoma Cit to its t 
to represent the lawyers, and Judg: vill pe: 
Harve L. Melton of Eufala, to repre- 
sent the District Judges. The Suprem eee 





Court and the Criminal 
peals were each asked to name 
member of their body to complete tl 
personnel of the Judicial Council 

It was further provided that the b 
Chief Justice of the Supreme Court and 
the President of the State Bar were t 


Court of Ay 


be ex-officio members of the Counc 
without voting power 
F, B. H. SPELLMAN 
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Oklahoma State Bar |i 
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present London firm where now is a sal- 
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The Movement for Bar Integration 





While only a few states hold regu- 
legislative sessions this year there 
a possibility that inclusive state bar 
ts will be adopted in Kentucky and 
rginia. In the former state opposi- 
n has been worn down by three suc- 
essive attacks on the legislature, each 
esulting in stronger hopes for success. 


1932 the Kentucky State Bar As- 
ociation measure came very near to 
loption. Opposition has been very 


stubborn in Virginia but some change 
f opinion may result from the fact that 
he Virginia draft act was taken over 
by the North Carolina State Bar Asso- 
ciation and was successfully urged last 
ear. While the ultimate scope of the 


ict conforms to the older ones there 
provision for a certain amount of 
local autonomy. With Mississippi’s 


success in 1933 there are now three 
southern states which have inclusive, 
statutory bars, the third being Ala- 
bama. 

The North Dakota bar act was 


umended recently in order to provide 
revenue for a campaign against unlaw- 
ful practice. Prosecutions often re- 
uire a considerable expenditure, a 
heavy burden on a bar of comparatively 
small numbers, and the bar should not 
be blocked in the performance of its 
ficial duties when the beneficiaries of 
unlawful practice have ample means for 
litigating. 

In two successive annual meetings 
the Utah State Bar has received brief 
reports from its committee on unauthor- 
zed practice to the effect that the trust 

mpanies, having negotiated a treaty 
with the bar, were faithfully living up 
to its terms. The committee, however, 
vill persevere for the purpose of mop- 


ping up the area occupied by real es- 
tate agents, notaries and other small 
snipers. 

Concluding their first year under a 
compulsory bar act the lawyers of Mis- 
sissippi had but one grievance to ex- 
press. This arose from the leniency 
of the Supreme Court in respect to rein- 
statements of disbarred lawyers. It is 
not without precedent that the organ- 
ized bar has found the high court too 
sympathetic. But, though the matter of 
discipline more than anything else tends 
to develop strong feelings, an occasional 
lapse by the court serves only to reg- 
ister protests which themselves are more 
significant than the court’s orders. An 
unethical lawyer who carries the stigma 
of reproach fixed on him by his col- 
leagues is no such menace to the public 
welfare as is the easy admission of 
half-educated applicants. 

In most states the bar associations 
hardly succeed in crowding all their ac- 
tivities into two days at convention time, 
and a few require three days. But in 
Connecticut those who attend assemble 
on or after three o’clock in the after- 
noon of the day of call, hear the presi- 
dent’s address, pass upon committee re- 
ports, conclude their year’s business and 
adjourn to assume attire suitable for 
eating, talking and listening. It is 
much the same in Massachusetts. In 
both states there are excellent quar- 
terly journals and at least a few strong 
local associations. At the 1932 conven- 
tion of the Connecticut State Bar As- 
sociation its committee created to pro- 
pose a closer union with local associ- 
ations recommended a loose form of af- 
filiation and stressed the need for hav- 
ing delegates and allied bodies meet on 
the day preceding the general sessions, 


so that two whole days would be avail- 
able for important topics which have 
been sacrificed. The report was passed 
without comment, but being renewed 
in the 1933 convention, it resulted in 
the creation of a committee to revise 
the by-laws. The lack of interest by 
local bars in the state bar, the lack of 
time for a consideration of problems, 
the failure to shape a policy to restrict 
unlawful practice, the lack of revenue, 
all were deplored, but the committee 
report was adverse to integration on an 
inclusive basis. The committee indi- 
cated a desire to acquire a certain 
amount of integration and to retain a 
certain amount of disintegration. Even 
this change will require much effort 
and leave much to be accomplished. 
Having such a remote origin and such 
an attenuated background the lawyers 
of Connecticut have acquired a high 
degree of patience. They are not to 
be stampeded into an enthusiastic ex- 
ercise of real bar powers. Nor will 
they willingly endure forever a mere 
static existence. They believe in and 
practice a philosophy of relativity. 

The report of the 1933 convention of 
the Minnesota State Bar Association 
contains a fervent argument against 
compulsory bar organization. Not infre- 
quently the request is made for argu- 
ments on the negative side. There is 
very little reported since the adverse 
decisions of the metropolitan bar asso- 
ciations in New York were reached 
about eight years ago, and the argu- 
ments advanced then were applicable 
mainly to metropolitan conditions. In 
most states the oppor.ents of inclusive 
organization reserve tic!r arguments for 
the ears of legislators. The argument 
of Mr. Fred M. Miner, Minneapolis, 
appears at page seventy-five. Minnesota 
Law Review, December, 1933. Speak- 
ing under a ten minute rule Mr. Miner 
was twice accorded additional time. 
He was supported by Mr. T. W. Mc- 
Meekin, St. Paul, who said that there 
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were 3,000 lawyers in the state and 
half that number were members of the 
State Association. Mr. Miner said: “I 
see before me probably 1,000 men.” At 
the conclusion of the discussion a rec- 
ord vote of eighty-four members for 
and against a motion to amend was re- 
ported. The committee was authorized 
to prepare a bill and submit it to every 
lawyer in the state with a request for 
comment. 

The Idaho State Bar devoted atten- 
tion at its last convention to the small 
attendance, which was blamed for lack 
of success in the legislative field. The 
state is larger than New England and 
is divided into three sections by moun- 
tain ranges. Under the bar act annual 
meetings are held in these sections in 
rotation, and sectional meetings are 
held in off years. It was proposed, and 
a committee was created to investigate 
the proposal, that the dues be increased 
and a liberal rebate allowed to those 
who attend the annual meeting. This 
is said to have proved effectual in busi- 
ness associations. It might increase 
revenue as well as attendance, and so 
permit of publishing more matter for 
the information of those unable to at- 
tend. The judges will also be requested 
to set court holidays covering the con- 
vention period. 

The Oklahoma State Bar authorized 
creation of a state judicial council at 
its convention held late in December. 
The plan was drawn up in collaboration 
with the Supreme Court a few days 
later. Thus ends a campaign of several 
years which was unsuccessful in legis- 
lature. Proponents of the measure re 
fused in one session of legislature to 
accept a law which did not contain pro- 
vision for rule-making by the judicial 
council. Rules thus made, would, of 
course, require approval by the Supreme 
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Court. Such a provision is now un- 
necessary because the court has taken 
a very advanced stand in respect to 
rule-making authority. The court wel- 
comes suggestions and aid from the 
State Bar, and the Bar’s new agent 
will afford the means for enlisting 
special talent. In the past five years 
the Bar has developed strong leaders, 
and the Supreme Court has definitely 
accepted responsibility for seeing jus- 
tice administered without delay. The 
relation in that state between bar and 
judiciary is highly satisfactory. The 
result is likely to be stimulating to other 
states, and notably Missouri, where 
bench and bar have joined forces to 
advance needed reforms. Five years 
ago the voluntary state bar association 
had only 420 members. The other in- 
tegrated state bars which have created 
judicial councils are Idaho, Utah and 
South Dakota. 





Miscellaneous 





Harry Campbell, was elected Presi- 
dent of the Tulsa (Okla.) Bar Associ- 
ation at a meeting of that body on Jan- 
uary 2lst. Ray Fellows was elected 
Vice-President. Travis Milsten and 
Samuel A. Boorstin were re-elected 
Secretary and Treasurer, respectively. 

The Dodge County (Neb.) Bar As- 
sociation held its annual meeting in 
January and elected officers as fol 
lows: Charles E. Abbott, President; S. 
S. Sidner, Vice-President, and Judge F. 
C, Laird, Secretary and Treasurer (re- 
elected). 

Louis A. Scott was named President 
of the El Paso (Tex.) Bar Association 
at the Association’s annual banquet on 
January 27th. Other officers named 
were Harold Potash, Secretary, J. F. 
Hulse, Treasurer, and E. F. Cameron 
and Ben Howell, Directors. 

The annual meeting of the Houston 
(Tex.) Bar Association was held in 
January and new officers elected as fol- 
lows: W. P. Hamblen, President; Sam 
Neathery, A. E. Amerman, Douglas 
McGregor, Wayne Lawler and R. C. 
Sewell, directors. J.C. Hutchinson III 
was elected treasurer and T. E. Ken- 
nerly was re-elected Secretary. 

At the annual meeting of the Kent 
County (Del.) Bar Association, held in 
January, Henry Ridgely was elected 
President, James H. Hughes, Vice- 
President, Melvin Hopkins, Secretary 
and Treasurer, Henry Ridgely and H. 
FE. Lynch, Censors. 

New officers of the Seattle ( Wash.) 
Junior Bar Association, elected January 
12th, are: Fred Hamley, President; 
Marcus Rohls, Vice-President; Ralph 
E, Franklin, Secretary; Ross N. King- 
ston, Treasurer, and Albert H. Solo- 
mon and Simon Wampold, Jr., Trus- 
tees. 

Joseph J. Weinberger was elected 
President of the Passaic (N. J.) Bar 


Association, at a meeting of that or- 
ganization recently held. Samuel Saf- 
fron was elected Secretary, Samuel Ris- 
kin, Vice-President, and William H. 
Hardifer, Treasurer. 

Judge Ireland Austin, 
Tex., was chosen president of the Tray- 
is County (Tex.) Bar Association at a 
meeting of the organization held in 
January. Other officers elected were 
M. H. Goldsmith, Vice-President and 
R. T. Miller, Secretary and Treasurer, 
The following were named as members 
of the Board of Directors: Judge J. D. 
Moore; Dave Doom, Q. C. Taylor, 
James P. Hart and Edwi Moor- 
head. 

The Garfield County (Okla.) Bar 
Association, at its annual meeting Jan- 
uary 23rd, chose new officers as fol- 
lows: Ernest F. Smith, President; La- 
zelle White, Secretary, and V. L. Head- 
rick, Treasurer. 

Dal King, of Myrtle Point, was 
elected President of the Coos and Curry 
(Ore.) Bar Association at the recent 
annual meeting of the organiation. 
Other officers named include Joe Mc- 
Keown, Vice-President; Harry Slack, 
Secretary, and W. U. Douglas, Treas- 
urer. 

The Plainfield (N. J ) Bar Associa- 
tion, at a meeting in January named the 
following officers: President, C. M. 
Dolliver; Vice-President, Carman C. 
Reina; Secretary, Henry W. Clement 
(re-elected) and Treasurer, Asa F. 
Randolph (re-elected). 

J. H. Blandford was chosen Presi- 
dent of the Twin Falls County (Idaho) 
sar Association at a meeting on Jan- 
uary 19th. A. J. Myers was named 
Vice-President, and Arthur J. Peavey, 
Jr., was re-elected Secretary-Treasurer. 

Members of the Dallas (Tex.) Bar 
Association, meeting on January 13th, 
elected Robert G. Storey, President. He 
succeeds Judge Nelson Phillips. Other 
officers are Alex B. Spence, first Vice- 
President; Connie C. Renfro, Second 
Vice-President; Harold A. Bateman, 
third Vice-President, and Harold 
Goode, Secretary-Treasurer. 

Chester F. Barnett was elected Presi- 
dent of the Peoria (Ill.) Bar Associ- 
ation at the annual meeting of the or- 
ganiation on January 15th. Other of- 
ficers elected are: Richard J. Kava- 
nagh, First Vice-President; Circuit 
Judge Henry J. Ingram, Second Vice- 
President, and Verle W. Safford, (re- 
elected), Secretary-Treasurer. 

Ralph J. Hawkins, of Patchogue, 
named President of the Suffolk 
County (N. Y.) Bar Association at its 
annual meeting in January. 
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NEW AND USED 
LAW BOOKS 


For libraries, lawyers and law students. 
Catalogs mailed on request. Special catalog 
No. 70 of Session Laws and Statutory ma- 
terial now ready. Libraries appraised. 


ILLINOIS BOOK EXCHANGE 
337 W. Madison St. Chicago, Il 
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Please mail checks with order. 
Address : 


1140 North Dearborn Street 


The Binder has backs of art buckram, with the name American Bar Association JournaL stamped in gilt letters, 
and presents a rather handsome appearance. It can of course be used merely for current numbers or as a 
binding for the volume and placed on the shelf with other books. 


We are prepared to furnish this to our members at $1.50, which is merely manufacturer's cost plus mailing charge. 
There will be an interval of about two weeks from receipt of 
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Official Directory, 1933-1934 


President 


Earle W. Evans Wichita, Kansas 


First National Bank Building 


Secretary 
P. MacCracken, Jr 


National 


....Washington, D. C. 
Building 


William 


Press 


Assistant Secretary 


Richard Bentley Chicago, IIl. 


Olive G. Ricker... 


1140 North Dearborn Street 


Chicago, II. 


. Sioux Falls, S. D. 
Chicago, III. 


John H. Voorhees...... 
Treasurer’s Office, 1140 North Dearborn St 


Executive Committee 
Clarence E. Martin (Ex. Of.)..........Martinsburg, W. Va. 
George H. Smith (Ex. Of.)........... Salt Lake City, Utah 
ee te, ees Cl ED ceive cesccescnveesvd Chicago, Ill. 
Harry S. Knight..... 


Memphis, Tenn. 
Seattle, Wash. 


Pioche, Nev. 

New York, N. Y. 
Washington, D. C. 
Dallas, Tex. 
Minneapolis, Minn. 


Frank J. Hogan 
Harry P. Lawther 
Frederick H. Stinchfield 


Vice-Presidents 
Leslie P. Snow, First U. S. Judicial Circuit.. Rochester, N. H. 
Charles H. Strong, Second Circuit New York, N. Y. 
John P. Nields, Third Circuit Wilmington, Del. 
J. Crawford Biggs, Fourth Circuit Raleigh, N. C. 
George H. Terriberry, Fifth Circuit New Orleans, La. 
Oscar C. Hull, Sixth Circuit 
R. Allan Stephens, Seventh Circuit 
Jesse A. Miller, Eighth Circuit 
Charles A. Beardsley, Ninth Circuit 
W. C. Kinkead, Tenth Circuit 


(Standing and Special Committees on page 681, Nov. 1933 
issue. General Council and Officers of Sections, pages 619, 620 


Oct. 1933 issue.) 








Nembers, 


American Bar Association: 


We are in position to handle additional 
manuscripts of law books, semt-legal books, 
and business law books. 


We are interested in the purchase of copy- 
rights on existing law books, particularly on 
State Statutes, Codes, Digests, and Prac- 
tice Books, worth revising. 


We invite correspondence regarding the 
above and will give prompt consideration to, 
and hold strictly confidential, any manu- 
scripts or copyrights submitted to us. 


We are America’s oldest law publishing 
house (Est. 1804), and during the past 100 
years have published over 1000 titles. For 
three quarters of a century official publishers 
United States Supreme Court Reports. 














BANKS-BALDWIN PUBLISHING COMPANY 
{merica’s Oldest Law Publishing House—Est. 1804 


3730 Euclid Avenue 521 Fifth Avenue 
CLEVELAND NEW YORK 

















